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Section F: Terms & Conditions


TERMS AND CONDITIONS OF CONTRACT FOR SERVICES TO BE PURCHASED BY THE VALE OF GLAMORGAN COUNCIL

(1) VALE OF GLAMORGAN COUNCIL of Civic Offices, Holton Road, Barry, Vale of Glamorgan CF63 4RU (“the Council”).

(2) [FULL COMPANY NAME] incorporated and registered in England and Wales with company number {NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (“the Provider”).

BACKGROUND

(A) The Council sought proposals for the provision of Community Day Care Services (“the Services”) encompassing the Local Authority area of the Vale of Glamorgan Council for Older People, including those living with Dementia, by means of a public tender exercise. The Council placed a contract notice on 11th July 2025 on Sell2Wales seeking expressions of interest from potential providers for the provision of Community Day Care Services (“the Services”) for Older People, including those living with Dementia.

(B) The Council has, through a competitive process, selected the Provider to provide the Services and the Provider is willing and able to provide the Services in accordance with the Terms and Conditions of this Agreement.  The Services are to be provided in accordance with the Service Specification across the geographical administrative area of the Vale of Glamorgan Council.


AGREED TERMS

1.	DEFINITIONS AND INTERPRETATION

1.1 The definitions and rules of interpretation in this clause apply in the Agreement.

Achieved KPIs: in respect of any Service in any measurement period, the standard of performance actually achieved by the Provider in the provision of that Service in the measurement period in question (calculated and expressed in the same way as the KPI for that Service is calculated and expressed in Schedule 3).

Applicable Law: “Law” as defined below and for the avoidance of doubt including Sections 178 and 181 of the Social Services and Well-being (Wales) Act 2014.

Associated Company: any holding company from time to time of the Provider and any subsidiary from time to time of the Provider, or any subsidiary of any such holding company.

Authorised Representatives: the persons respectively designated as such by the Council and the Provider, the first such persons being set out in Schedule 6.


Best Practice: the standards which fall within the upper quartile in the relevant industry for the provision of comparable services which are substantially similar to the Services or the relevant part of them, having regard to factors such as the nature and size of the parties, the KPIs, the term, the pricing structure and any other relevant factors.

Bribery Act: the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation.

Catastrophic Failure: any action by the Provider, whether in relation to the Services and this Agreement or otherwise, which in the reasonable opinion of the Council’s Authorised Representative has or may cause significant harm to the reputation of the Council or to the welfare or well-being of any Service Users.

Change: any change to the Agreement including to any of the Services.

Change Control Note: the written record of a Change agreed or to be agreed by the parties pursuant to the Change Control Procedure.

Change Control Procedure: the procedure for changing the Agreement, as set out in Schedule 7.

Charges: the charges which shall become due and payable by the Council to the Provider in respect of the Services in accordance with the provisions of the Agreement, as such charges are set out in Schedule 5.

Commencement Date: 2nd February 2026.

Commercially Sensitive Information: the information listed in Schedule 10 comprising the information of a commercially sensitive nature relating to the Provider, its intellectual property rights or its business or which the Provider has indicated to the Council that, if disclosed by the Council, would cause the Provider significant commercial disadvantage or material financial loss.

Confidential Information: means all confidential information (however recorded or preserved) disclosed by a party or its Representatives to the other party and that party’s Representatives in connection with this Agreement, including but not limited to:

(a) Personal Data;
(b) any Commercially Sensitive Information;
(c) any information developed by the parties in the course of carrying out this Agreement; and
(d) any information that would be regarded as confidential by a reasonable businessperson relating to:

(i) the business, affairs, customers, suppliers or plans of the disclosing party; and
(ii) the operations, processes, product information, know-how, designs, trade secrets or software of the disclosing party.
[bookmark: _Hlk130306156]
Consistent Failure: shall have the meaning set out in Part 1 of Schedule 3.

Contract Year: a period of 12 months, commencing on the Commencement Date.

Council’s Assets: any materials, plant or equipment owned or held by the Council and provided by the Council to the Provider for use in providing the Services as identified in Schedule 11.

[bookmark: _Hlk130226297]Council’s Premises: the premises identified in Schedule 11 and which are to be made available for use by the Provider for the provision of the Services on the terms set out in this Agreement.

Crown: the government of the United Kingdom (including the Northern Ireland Assembly and Executive Committee, the Scottish Executive and the National Assembly for Wales) including, but not limited to, government ministers and government departments and particular bodies, persons and government agencies.

Crown Body: any department, office or agency of the Crown.

Data Controller: shall have the same meaning as set out in the Data Protection Legislation.

Data Processor: shall have the same meaning as set out in the Data Protection Legislation.

Data Protection Legislation: the Data Protection Act 2018 (“DPA”), , the Regulation of Investigatory Powers Act 2000, the Investigatory Powers Act 2016, the Investigatory Powers (Interception by Businesses etc. for Monitoring and Record-keeping Purposes) Regulations 2018, the Privacy and Electronic Communications (EC Directive) Regulations 2003 and all applicable laws and regulations relating to processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner.

Default Notice: a notice in writing issued by the Council setting out the details of the Provider’s default.

Dispute Resolution Procedure: the procedure set out in Clause 18.

EIRs: the Environmental Information Regulations 2004 (SI 2004/3391) together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations.

Extension Period: a period or periods of up to two years.

FOIA: the Freedom of Information Act 2000, and any subordinate legislation made under the Act from time to time, together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.

Force Majeure: any cause affecting the performance by a party of its obligations under the Agreement arising from acts, events, omissions or non-events beyond its reasonable control, including, but not limited to:

(a) acts of God, flood, drought, storm, earthquake or natural disaster;
(b) epidemic or pandemic;
(c) terrorist attack, civil war, civil commotion or riots, war, threat of or preparation for war, armed conflict, imposition of sanctions, embargo, or breaking off of diplomatic relations;
(d) nuclear, chemical or biological contamination or sonic boom;
(e) collapse of buildings, fire, explosions or accident;
(f) any law or action taken by a government or public authority, including, without limitation, imposing an export or import restriction, quota or prohibition; and
(g) any labour or trade dispute, strikes or industrial lockouts (excluding any labour, trade dispute, strike or industrial action or lockout confined to the Provider, the Provider’s Personnel or the workforce of any Subcontractor of the Provider or any other failure in the Provider’s supply chain).

General Change in Law: a change in Law which comes into effect after the Commencement Date, where the change is of a general legislative nature (including taxation or duties of any sort affecting the Provider) or which would affect or relate to a comparable provision of services of the same or a similar nature to the provision of the Services  .

Health and Safety Policy: the health and safety policy of the Council [and/or other relevant Central Government Body] as provided to the Provider on or before the Commencement Date and as subsequently provided to the Provider from time to time except any provision of any such subsequently provided policy that cannot be reasonably reconciled to ensuring compliance with applicable Law regarding health and safety.

Information: has the meaning given under section 84 of FOIA.

Initial Term: the period commencing on the Commencement Date and ending on the fourth anniversary of the Commencement Date.

Insolvency Event: where:

(a) the Provider suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or [(being a company or limited liability partnership) is deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986 OR (being an individual) is deemed either unable to pay its debts or as having no reasonable prospect of so doing, in either case, within the meaning of section 268 of the Insolvency Act 1986 OR (being a partnership) has any partner to whom any of the foregoing apply];
(b) 
the Provider commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with its creditors [other than (being a company) for the sole purpose of a scheme for a solvent amalgamation of the Provider with one or more other companies or the solvent reconstruction of that other party];
(c) a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection with the winding up of that other party (being a company) [other than for the sole purpose of a scheme for a solvent amalgamation of that other party with one or more other companies or the solvent reconstruction of that other party];
(d) an application is made to court, or an order is made, for the appointment of an administrator, or if a notice of intention to appoint an administrator is given or if an administrator is appointed, over the Provider (being a company);
(e) the holder of a qualifying floating charge over the assets of the Provider (being a company) has become entitled to appoint or has appointed an administrative receiver;
(f) a person becomes entitled to appoint a receiver over the assets of the Provider or a receiver is appointed over the assets of the Provider;
(g) the Provider (being an individual) is the subject of a bankruptcy petition or order;
(h) a creditor or encumbrancer of the Provider attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of the other party’s assets and such attachment or process is not discharged within [14] days;
(i) any event occurs, or proceeding is taken, with respect to the other party in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in a) to f) (inclusive);
(j) the Provider suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial part of its business; or
(k) the Provider (being an individual) dies or, by reason of illness or incapacity (whether mental or physical), is incapable of managing his or her own affairs or becomes a patient under any mental health legislation.

[bookmark: _Hlk130305603]Intellectual Property: any and all intellectual property rights of any nature anywhere in the world whether registered, registerable or otherwise, including patents, utility models, trademarks, registered designs and domain names, applications for any of the foregoing, trade or business names, goodwill, copyright and rights in the nature of copyright, design rights, rights in databases, moral rights, know-how and any other intellectual property rights which subsist in computer software, computer programs, websites, documents, information, techniques, business methods, drawings, logos, instruction manuals, lists and procedures and particulars of customers, marketing methods and procedures and advertising literature, including the “look and feel” of any websites.

Invitation to Tender: the ITT which has been inserted at Schedule 4.

KPIs: the key performance indicators set out in Schedule 3.

Key Personnel: those personnel identified Schedule 6 for the roles attributed to such personnel, as modified pursuant to Clause 11.

Law: any law, statute, subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978, byelaw, regulation, order, mandatory guidance or code of practice, judgment of a relevant court of law, or directives or requirements of any regulatory body with which the Provider is bound to comply;

Management Reports: the reports to be prepared and presented by the Provider in accordance with Clause 15 and Schedule 6 to include a comparison of Achieved KPIs with the Target KPIs in the measurement period in question and measures to be taken to remedy any deficiency in Achieved KPIs.

Necessary Consents: all approvals, certificates, authorisations, permissions, licences, permits, regulations and consents necessary from time to time for the performance of the Service.

Payment Plan: the plan for payment of the Charges as set out in Schedule 5.

Personal Data: shall have the same meaning as set out in the Data Protection Legislation.

Prohibited Act: the following constitute Prohibited Acts:

(a) to defraud, attempt to defraud or conspire to defraud the Council
(b) to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to:
[bookmark: co_anchor_a000008_1][bookmark: co_anchor_a607475_1]induce that person to perform improperly a relevant function or activity; or
(i) [bookmark: co_anchor_a421848_1]reward that person for improper performance of a relevant function or activity;
[bookmark: co_anchor_a379123_1][bookmark: co_anchor_a372486_1][bookmark: co_anchor_a642785_1]under the Bribery Act; or
legislation or common law concerning fraudulent acts;

Provider Party: the Provider’s agents and contractors, including each Sub-Contractor.

Provider’s Personnel: all employees, staff, other workers, agents and consultants of the Provider and of any Sub-Contractors who are engaged in the provision of the Services from time to time.

Provider’s Tender: the tender submitted by the Provider and other associated documentation set out in Schedule 4.

Real Living Wage: the salary to be paid to the Provider’s Personnel to be calculated independently to not only comply with the Government minimum wage but to meet the cost of living;

Regulated Activity: in relation to children shall have the same meaning as set out in Part 1 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006 and in relation to vulnerable adults shall have the same meaning as set out in Part 2 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006.

Regulated Activity Provider: shall have the same meaning as set out in section 6 of the Safeguarding Vulnerable Groups Act 2006.

Relevant Transfer: a relevant transfer for the purposes of TUPE.

Remediation Notice: a notice served by the Council in accordance with Clause 30(1)(a)

Replacement Services: any services that are identical or substantially similar to any of the Services and which the Council receives in substitution for any of the Services following the termination or expiry of this Agreement, whether those services are provided by the Council internally or by any Replacement Provider.

Replacement Provider: any third-party provider of Replacement Services appointed by the Council from time to time.

Representatives: in relation to a party means, its employees, officers, representatives and advisers.

Request for Information: a request for information or an apparent request under the Code of Practice on Access to Government Information, FOIA or the EIRs.

Required Insurances: the insurances required to be affected by the Provider as set out in Clause 22.

Services: the Services to be delivered by or on behalf of the Provider under this Agreement, as more particularly described in the Service Specifications within Schedule 2(1), 2(2) and 2(3).

[bookmark: _Hlk130309324]Service Credit: a sum which the Council is entitled to deduct or invoice for a Service Failure as specified in Part 2 of Schedule 3. 

Service Failure: a shortfall or failure by the Provider to provide the Services in accordance with any Target KPI, as specified in Part 2 of Schedule 3.

Service Specification: the document attached to:

(a) Schedule 2: ITT Section G: Western Vale Community Day Service, Service Specification

Service User: an Older Person, including someone living with Dementia, who is entitled to receive services from the Provider under the Agreement.

Specific Change in Law: a change in Law which comes into effect after the Commencement Date that relates specifically to the business of the Council, and which would not affect a comparable supply of services of the same or a similar nature to the supply of the Services.
[bookmark: _Hlk130396143]
Staff: all persons employed by the Provider to perform the Agreement together with the Provider’s servants, agents and sub-contractors used in the performance of the Agreement.

Sub-Contract: any contract between the Provider and a third party pursuant to which the Provider agrees to source the provision of any of the Services from that third party.

Sub-Contractor: the contractors or suppliers that enter into a Sub-Contract with the Provider.

Target KPI: the minimum level of performance for a KPI which is required by the Council as set out against the relevant KPI in Schedule 3.

Term: the period of the Initial Term as may be varied by:

(a) any extensions to the Agreement which are agreed pursuant to Clause 3; or
(b) the earlier termination of the Agreement in accordance with its terms.

Termination Date: the date of expiry or termination of the Agreement.

Termination Payment Default: as defined in Schedule 5.

The 2022 Direction: means The Welsh Authorities Staff Transfers (Pensions) Direction 2022, as may be amended

TUPE: the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246) (as amended).

Working Day: Monday to Friday, excluding any public holidays in Wales.

1.2 Clause, schedule and paragraph headings shall not affect the interpretation of the Agreement.
1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality) and that person’s legal and personal representatives, successors and permitted assigns.

[bookmark: co_anchor_a459163_1]1.4	The schedules form part of the Agreement and shall have effect as if set out in full in the body of the Agreement and any reference to the Agreement includes the schedules.

[bookmark: co_anchor_a547205_1]1.5	A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.

[bookmark: co_anchor_a814238_1]1.6	Words in the singular shall include the plural and vice versa.

[bookmark: co_anchor_a1013138_1]1.7	A reference to one gender shall include a reference to the other genders.

[bookmark: co_anchor_a416438_1]1.8	A reference to a statute or statutory provision is a reference to it as it is in force for the time being, taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it.

[bookmark: co_anchor_a675381_1]1.9	A reference to writing or written includes faxes but not e-mail.

[bookmark: co_anchor_a429710_1]1.10	Any obligation in the Agreement on a person not to do something includes an obligation not to agree or allow that thing to be done.

[bookmark: co_anchor_a166722_1]1.11	A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of the provisions of the Agreement) at any time.

[bookmark: co_anchor_a690107_1]1.12	References to clauses and schedules are to the clauses and schedules of the Agreement; references to paragraphs are to paragraphs of the relevant schedule.

1.13	Where there is any conflict or inconsistency between the provisions of the Agreement, such conflict or inconsistency shall be resolved according to the following order of priority:

(a) the clauses of the Agreement;
(b) [schedules 2(1), 2(2) and 2(3) to the Agreement;
(c) the remaining schedules to the Agreement other than Schedule 4;
(d) schedule 4 to the Agreement

[bookmark: co_anchor_a423074_1]COMMENCEMENT AND DURATION
2.	TERM
[bookmark: co_anchor_a921051_1]
2.1	This Agreement shall take effect on the Commencement Date and shall continue for the Term, subject to the provisions of Clause 2.2.

2.2	For the avoidance of doubt, the Provider acknowledges that the Council may terminate the Agreement upon notice in accordance with the provisions of Clause 28.1(f) (termination on reduction or cessation of the Welsh Government’s grant funding) and on expiry of the Initial Term Clause 31 (Voluntary Termination).

3.	EXTENDING THE INITIAL TERM

[bookmark: co_anchor_a643337_1]3.1	The Council may extend the Agreement beyond the Initial Term by implementation of the Extension Period provided that it shall give the Provider at least three months’ written notice of such intention before the expiry of the Initial Term and thereafter subsequent written notices of at least three months prior to the expiry of each Extension Period.

[bookmark: co_anchor_a525842_1]3.2	If the Council gives such notice then the Term shall be extended by the period set out in the notice.

[bookmark: co_anchor_a878326_1]3.3	If the Council does not wish to extend the Agreement beyond the Initial Term the Agreement shall expire by effluxion of time at the end of the Initial Term and the provisions of Clause 32 shall apply.

4.	DUE DILIGENCE AND PROVIDER’S WARRANTY

4.1 [bookmark: co_anchor_a151996_1]The Provider acknowledges and confirms that:

(a) [bookmark: co_anchor_a999865_1]it has had an opportunity to carry out a thorough due diligence exercise in relation to the Services and has asked the Council all the questions it considers to be relevant for the purpose of establishing whether it is able to provide the Services in accordance with the terms of the Agreement;

(b) [bookmark: co_anchor_a925096_1]it has received all information requested by it from the Council pursuant to Clause 4.1(a) to enable it to determine whether it is able to provide the Services in accordance with the terms of the Agreement;

(c) [bookmark: co_anchor_a149405_1]it has made and shall make its own enquiries to satisfy itself as to the accuracy and adequacy of any information supplied to it by or on behalf of the Council pursuant to Clause 4.1(b);

(d) [bookmark: co_anchor_a476481_1]it has raised all relevant due diligence questions with the Council before the Commencement Date; and

(e) [bookmark: co_anchor_a760831_1]it has entered into this Agreement in reliance on its own due diligence.
[bookmark: co_anchor_a173359_1]
4.2	Save as provided in the Agreement, no representations, warranties or conditions are given or assumed by the Council in respect of any information which is provided to the Provider by the Council and any such representations, warranties or conditions are excluded, save to the extent that such exclusion is prohibited by law.
[bookmark: co_anchor_a935778_1]4.3	The Provider:
[bookmark: co_anchor_a220863_1](a)	as at the Commencement Date, warrants and represents that all information contained in the Provider’s Tender remains true, accurate and not misleading, save as may have been specifically disclosed in writing to the Council prior to execution of the Agreement; and
[bookmark: co_anchor_a97552_1]
(b)	shall promptly notify the Council in writing if it becomes aware during the performance of the Agreement of any inaccuracies in any information provided to it by the Council during such due diligence which materially and adversely affects its ability to perform the Services or meet any Target KPIs.
[bookmark: co_anchor_a117361_1]
4.4	The Provider shall not be entitled to recover any additional costs from the Council which arise from, or be relieved from any of its obligations as a result of, any matters or inaccuracies notified to the Council by the Provider in accordance with Clause 4.3(b) save where such additional costs or adverse effect on performance have been caused by the Provider having been provided with fundamentally misleading information by or on behalf of the Council and the Provider could not reasonably have known that the information was incorrect or misleading at the time such information was provided. If this exception applies, the Provider shall be entitled to recover such reasonable additional costs from the Council or shall be relieved from performance of certain obligations as shall be determined by the Change Control Procedure.

[bookmark: co_anchor_a572613_1]4.5	Nothing in this Clause 4. shall limit or exclude the liability of the Council for fraud or fraudulent misrepresentation.

THE SERVICES

5.	PROVISION OF SERVICES

[bookmark: co_anchor_a472436_1][bookmark: co_anchor_a1038546_1]5.1	The Provider shall provide the Services to the Council with effect from the Commencement Date and for the duration of the Agreement in accordance with the provisions of the Agreement and in particular in accordance with the Service Specifications (without prejudice to the generality of the foregoing) across the geographical administrative area of the Council.

[bookmark: co_anchor_a679382_1]5.2	In the event that the Provider does not comply with the provisions of Clause 5.1 in any way, the Council may serve a Default Notice upon the Provider.

5.3	In delivering the Services the Provider shall comply with any grant conditions which may attach to the grant funding being made available by the Welsh Government to the Council in relation to the Services being provided under the Agreement.
[bookmark: co_anchor_a74636_1]
6.	KPIS

[bookmark: co_anchor_a700788_1]6.1	Where any Service is stated in Schedule 3 to be subject to a specific KPI, the Provider shall provide that Service in such a manner as will ensure that the Achieved KPI in respect of that Service is equal to or higher than such specific Target KPI.

[bookmark: co_anchor_a87908_1]6.2	As existing Services are varied and new Services are added, Target KPIs for the same will be determined and included within Schedule 3.

[bookmark: co_anchor_a192130_1]6.3	The Provider shall provide records of and Management Reports summarising the Achieved KPIs as provided for in Clause 16.

[bookmark: co_anchor_a348305_1]6.4	In the event that any Achieved KPI falls short of the relevant Target KPI, without prejudice to any other rights the Council may have, the provisions of Clause 28 shall apply.
[bookmark: co_anchor_a145360_1]
7.	SERVICE STANDARDS

Without prejudice to Clause 6, the Provider shall provide the Services, or procure that they are provided:
[bookmark: co_anchor_a000025_1][bookmark: co_anchor_a927687_1]
(a) with reasonable skill and care and in accordance with the best practice prevailing in the industry from time to time;

(b) [bookmark: co_anchor_a938369_1]in all respects in accordance with the Council’s policies set out in Schedule 2; and

[bookmark: co_anchor_a906325_1](c)	in accordance with all Applicable Laws and any Welsh Government guidance in relation to the Services.
[bookmark: co_anchor_a718106_1]
8.	COMPLIANCE

8.1	The Provider shall ensure that all Necessary Consents are in place to provide the Services, and the Council shall not (unless otherwise agreed) incur any additional costs associated with obtaining, maintaining or complying with the same.

[bookmark: co_anchor_a679426_1]8.2	Where there is any conflict or inconsistency between the provisions of the Agreement and the requirements of a Necessary Consent, then the latter shall prevail, provided that the Provider has made all reasonable attempts to obtain a Necessary Consent in line with the requirements of the Services.

[bookmark: co_anchor_a301535_1]8.3	The Provider shall perform its obligations under the Agreement (including those in relation to the Services) in accordance with:

(a) [bookmark: co_anchor_a450974_1]all applicable Law regarding health and safety; and

(b) [bookmark: co_anchor_a846183_1]the Health and Safety Policy whilst at the Council Premises.

[bookmark: co_anchor_a551250_1]8.4	Each Party shall notify the other as soon as practicable of any health and safety incidents or material health and safety hazards at the Council Premises of which it becomes aware and which relate to or arise in connection with the performance of the Agreement. The Provider shall instruct the Provider’s Personnel to adopt any necessary associated safety measures in order to manage any such material health and safety hazards.

[bookmark: co_anchor_a1023112_1]8.5	Without limiting the general obligation set out in Clause 7, the Provider shall (and shall procure that the Provider’s Personnel shall):

[bookmark: co_anchor_a1018881_1](a)	perform its obligations under the Agreement (including those in relation to the Services) in accordance with:

(i) [bookmark: co_anchor_a240490_1] all applicable equality law (whether in relation to race, sex, gender reassignment, age, disability, sexual orientation, religion or belief, pregnancy, maternity or otherwise);

[bookmark: co_anchor_a157630_1](ii)    the Council’s equality and diversity policy as provided to the Provider from time to time; and

[bookmark: co_anchor_a937367_1](iii) any other requirements and instructions which the Council reasonably imposes in connection with any equality obligations imposed on the Council at any time under applicable equality law; and

[bookmark: co_anchor_a448482_1](b)	take all necessary steps, and inform the Council of the steps taken, to prevent unlawful discrimination designated as such by any court or tribunal, or the Equality and Human Rights Commission or (any successor organisation).

[bookmark: co_anchor_a798618_1](c)	at all times comply with the provisions of the Human Rights Act 1998 in the performance of the Agreement. The Provider shall also undertake, or refrain from undertaking, such acts as the Council requests so as to enable the Council to comply with its obligations under the Human Rights Act 1998.

CHARGES AND PAYMENT

9.	PAYMENT

[bookmark: co_anchor_a783462_1][bookmark: co_anchor_a623242_1][bookmark: co_anchor_a103903_1][bookmark: co_anchor_a396343_1][bookmark: co_anchor_a660976_1][bookmark: co_anchor_a578117_1][bookmark: co_anchor_a357854_1][bookmark: co_anchor_a753063_1][bookmark: co_anchor_a253441_1][bookmark: co_anchor_a877003_1]9.1	In consideration of the provision of the Services by the Provider in accordance with the terms and conditions of the Agreement, the Council shall pay the Charges to the Provider in accordance with the Payment Plan.

[bookmark: co_anchor_a545882_1]9.2	The Provider shall invoice the Council for payment of the Charges at the time the Charges are expressed to be payable in accordance with the Payment Plan. All invoices shall be directed to the Council’s Authorised Representative and shall set out the services provided, and hours spent in provision of those services, together with such information as the Council may inform the Provider from time to time. Any such invoices shall consider any Service Credits which have been accrued in the previous period.

[bookmark: co_anchor_a548800_1]9.3	Where the Provider submits an invoice to the Council in accordance with Clause 9.2, the Council will consider and verify that invoice within 21 days.

[bookmark: co_anchor_a943320_1]9.4	The Council shall pay the Provider any sums due under such an invoice no later than a period of 30 days from the date on which the Council has determined that the invoice is valid and undisputed.

[bookmark: co_anchor_a407166_1]9.5	Where the Council fails to comply with Clause 9.3, the invoice shall be regarded as valid and undisputed [7] days after the date on which it is received by the Council.

[bookmark: co_anchor_a833391_1]9.6	Where the Provider enters into a Sub-Contract, the Provider shall include in that Sub-Contract:

(a) [bookmark: co_anchor_a888770_1]provisions having the same effect as Clause 9.3 to Clause 9.5 of the Agreement; and
[bookmark: co_anchor_a478015_1](b)	a provision requiring the counterparty to that Sub-Contract to include in any Sub-Contract which it awards provisions having the same effect as Clause 9.3 to Clause 9.5 of the Agreement.

In this Clause 9.6, “Sub-Contract” means a contract between two or more providers, at any stage of remoteness from the Council in a subcontracting chain, made wholly or substantially for the purpose of performing (or contributing to the performance of) the whole or any part of the Agreement.

[bookmark: co_anchor_a293575_1]9.7	Where any party disputes any sum to be paid by it then a payment equal to the sum not in dispute shall be paid and the dispute as to the sum that remains unpaid shall be determined in accordance with Clause 18. Provided that the sum has been disputed in good faith, interest due on any sums in dispute shall not accrue until the earlier of 28 days after resolution of the dispute between the parties.
[bookmark: co_anchor_a296166_1]
9.8	Subject to Clause 9.7, interest shall be payable on the late payment of any undisputed Charges properly invoiced under the Agreement in accordance with the Late Payment of Commercial Debts (Interest) Act 1998. The Provider shall not suspend the supply of the Services if any payment is overdue (unless it is entitled to terminate the Agreement under Clause 31.4 for failure to pay undisputed charges).

[bookmark: co_anchor_a819551_1]9.9	The Charges are stated exclusive of VAT, which shall be added at the prevailing rate as applicable and paid by the Council following delivery of a valid VAT invoice. The Provider shall indemnify the Council against any liability (including any interest, penalties or costs incurred) which is levied, demanded or assessed on the Council at any time in respect of the Provider’s failure to account for, or to pay, any VAT relating to payments made to the Provider under the Agreement.

[bookmark: co_anchor_a983816_1]9.10	The Provider shall maintain complete and accurate records of, and supporting documentation for, all amounts which may be chargeable to the Council pursuant to the Agreement. Such records shall be retained for inspection by the Council for 6 years from the end of the Contract Year to which the records relate.

[bookmark: co_anchor_a766145_1]9.11	The Council may retain or set off any sums owed to it by the Provider which have fallen due and payable against any sums due to the Provider under the Agreement or any other agreement pursuant to which the Provider or any Associated Company of the Provider provides goods or services to the Council.

[bookmark: co_anchor_a394976_1]9.12	If the Council wishes to set off any amount owed by the Provider to the Crown or any part of the Crown (including the Council) against any amount due to the Provider pursuant to Clause 9.11 it shall give notice to the Provider within 30 days of receipt of the relevant invoice, setting out the Council’s reasons for withholding or retaining the relevant Charges.

[bookmark: co_anchor_a144037_1]9.13	The Provider shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise, unless the Provider has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Provider.

10.	INTEREST

10.1	Each party shall pay interest on any sum due under the Agreement, calculated as follows:

(a) [bookmark: co_anchor_a944558_1]Rate: 4% a year above the Bank of England’s base rate from time to time, but at 4% a year for any period when that base rate is below 0%.

(b) [bookmark: co_anchor_a218382_1]Period: From when the overdue sum became due, until it is paid.

STAFF

11.	KEY PERSONNEL

11.1	Each party shall appoint the persons named as such in Schedule 6 as the individuals who shall be responsible for the matters allocated to such Key Personnel. The Key Personnel shall be those people who are identified by each party as being key to the success of the implementation and/or operation of the Services and who shall be retained on the implementation and/or operation of the Services for such time as a person is required to perform the role which has been allocated to the applicable Key Personnel. The Key Personnel shall have the authority to act on behalf of their respective party on the matters for which they are expressed to be responsible.

[bookmark: co_anchor_a772781_1]11.2	The Provider shall not remove or replace any of the Key Personnel unless:

(a) [bookmark: co_anchor_a655286_1]requested to do so by the Council;

(b) the person is on long-term sick leave;

[bookmark: co_anchor_a1007770_1][bookmark: co_anchor_a684739_1](c)	the element of the Services in respect of which the individual was engaged has been completed to the Council’s satisfaction;

[bookmark: co_anchor_a122674_1](d)	the person resigns from their employment with the Provider; or

[bookmark: co_anchor_a808870_1](e)	the Provider obtains the prior written consent of the Council.
[bookmark: co_anchor_a1015860_1]
11.3	The Provider shall inform the Council of the identity and background of any replacements for any of the Key Personnel as soon as a suitable replacement has been identified. The Council shall be entitled to interview any such person and may object to any such proposed appointment within 10 Working Days of being informed of or meeting any such replacement if, in its reasonable opinion, it considers the proposed replacement to be unsuitable for any reason.

[bookmark: co_anchor_a129310_1]11.4	Each party shall ensure that the role of each of its Key Personnel is not vacant (in terms of a permanent representative) for more than 20 Working Days. Any replacement shall be as, or more, qualified and experienced as the previous incumbent and fully competent to carry out the tasks assigned to the Key Personnel whom they have replaced. A temporary replacement shall be identified with immediate effect from the Provider or the Council becoming aware of the role becoming vacant.

[bookmark: co_anchor_a1054540_1]11.5	The Council may require the Provider to remove, or procure the removal of, any of its Key Personnel whom it considers, in its reasonable opinion, to be unsatisfactory for any reason which has a material impact on such person’s responsibilities.

[bookmark: co_anchor_a278849_1]11.6	If the Provider replaces the Key Personnel as a consequence of this Clause 11, the cost of effecting such replacement shall be borne by the Provider.

12.	OTHER PERSONNEL USED TO PROVIDE THE SERVICES

12.1	At all times, the Provider shall ensure that:

(a) [bookmark: co_anchor_a1037223_1]each of the Provider’s Personnel is suitably qualified, adequately trained and capable of providing the applicable Services in respect of which they are engaged;

(b) [bookmark: co_anchor_a65223_1]there is an adequate number of Provider’s Personnel to provide the Services properly;

(c) [bookmark: co_anchor_a246805_1]only those people who are authorised by the Provider (under the authorisation procedure to be agreed between the parties) are involved in providing the Services; and

(d) [bookmark: co_anchor_a702057_1]all of the Provider’s Personnel comply with all of the Council’s policies including those that apply to persons who are allowed access to the applicable Council’s Premises.
[bookmark: co_anchor_a601880_1]12.2	The Council may refuse to grant access to, and remove, any of the Provider’s Personnel who do not comply with any such policies, or if they otherwise present a security threat.

[bookmark: co_anchor_a167991_1]12.3	The Provider shall replace any of the Provider’s Personnel who the Council reasonably decides to have failed to carry out their duties with reasonable skill and care. Following the removal of any of the Provider’s Personnel for any reason, the Provider shall ensure such person is replaced promptly with another person with the necessary training and skills to meet the requirements of the Services.

[bookmark: co_anchor_a204080_1]12.4	The Provider shall maintain up-to-date personnel records on the Provider’s Personnel engaged in the provision of the Services and shall provide information to the Council as the Council reasonably requests on the Provider’s Personnel. The Provider shall ensure at all times that it has the right to provide these records in compliance with the applicable Data Protection Legislation.

[bookmark: co_anchor_a830232_1]12.5	The Provider shall use its best endeavours to ensure continuity of personnel and to ensure that the turnover rate of its staff engaged in the provision or management of the Services is at least as good at the prevailing industry norm for similar services, locations and environments.

13.	SAFEGUARDING CHILDREN AND VULNERABLE ADULTS

13.1	The parties acknowledge that the Provider is a Regulated Activity Provider with ultimate responsibility for the management and control of the Regulated Activity provided under the Agreement and for the purposes of the Safeguarding Vulnerable Groups Act 2006.

[bookmark: co_anchor_a268050_1]13.2	The Provider shall:

(a) [bookmark: co_anchor_a472766_1]ensure that all individuals engaged in Regulated Activity are subject to a valid enhanced disclosure check for regulated activity undertaken through the Disclosure and Barring Service (DBS); and

(b) [bookmark: co_anchor_a547033_1]monitor the level and validity of the checks under this Clause 13.2 for each member of staff.

[bookmark: co_anchor_a184117_1](c)	not employ or use the services of any person who is barred from, or whose previous conduct or records indicate that he or she would not be suitable to carry out Regulated Activity or who may otherwise present a risk to Service Users.

(d)	ensure its Staff and carers are fully aware of the need to protect and safeguard children/young persons and adults at risk.

(e)	comply with all requirements of legislation and national (All Wales) and local (RSCB/RSAB) guidance and procedures governing child and adult protection.

(f)	notify the individual Case Manager immediately verbally and also in writing if they become aware of any other significant event which could impact on the emotional and physical well-being of a child/young person or adult at risk.

(g)	ensure compliance with its legal duty of care to report child and adult protection concerns to the responsible persons.
[bookmark: co_anchor_a150665_1]
The reporting route will be made clear for staff, residents, residents’ families and visitors via individual communication, accessible information available on site or the council website. Referral forms will be made available to staff.

(h) ensure its Staff work in line with both “Working Together to Safeguard People Volume 5 – Handling Individual Cases to protect Children at Risk and Section 6 of the Social Services and Well-being Act 2014 “Working Together to Safeguard People Volume 6 Handling Individual Cases to Protect Adults at Risk.

13.3	The Provider warrants that at all times for the purposes of the Agreement it has no reason to believe that any person who is or will be employed or engaged by the Provider in the provision of the Services is barred from the activity in accordance with the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations made thereunder, as amended from time to time.

[bookmark: co_anchor_a1019394_1]13.4	The Provider shall immediately notify the Council of any information that it reasonably requests to enable it to be satisfied that the obligations of this Clause 13 have been met.

[bookmark: co_anchor_a711407_1]13.5	The Provider shall refer information about any person carrying out the Services to the DBS where it removes permission for such person to carry out the Services (or would have, if such person had not otherwise ceased to carry out the Services) because, in its opinion, such person has harmed or poses a risk of harm to the Service Users or children or vulnerable adults.

14.	TUPE AND THE 2022 DIRECTION

14.1	The parties agree to comply with the provisions of Schedule 9 in respect of TUPE and the 2022 Direction, should the same apply to the award or and/or upon termination of the Agreement.

CONTRACT MANAGEMENT

15.	REPORTING AND MEETINGS

15.1	The Provider shall provide the management reports in the form and at the intervals set out in Schedule 6.

[bookmark: co_anchor_a791552_1]15.2	The Authorised Representatives and relevant Key Personnel shall meet in accordance with the details set out in Schedule 6 and the Provider shall, at each meeting, present its previously circulated Management Reports and Financial Reports in the format set out in that Schedule.
[bookmark: co_anchor_a802234_1]
16.	MONITORING

16.1	The Council shall monitor the performance of the Services by the Provider as required within Schedule 2. 

[bookmark: co_anchor_a866322_1]16.2	The Provider shall co-operate, and shall procure that its Sub-Contractors co-operate, with the Council in carrying out the monitoring referred to in Clause 16.1 at no additional charge to the Council.

17.	CHANGE CONTROL AND CONTINUOUS IMPROVEMENT

17.1	Any requirement for a Change shall be subject to the Change Control Procedure.

[bookmark: co_anchor_a909867_1][bookmark: co_anchor_a227716_1]17.2	The Provider shall have an on-going obligation throughout the Term to identify new or potential improvements to the Services. As part of this obligation the Provider shall identify and report to the Council’s Authorised Representative quarterly in the first Contract Year and once every six months for the remainder of the Term on:

(a) [bookmark: co_anchor_a743011_1]the emergence of new and evolving relevant technologies which could improve the Services.

(b) [bookmark: co_anchor_a728284_1]new or potential improvements to the Services including the quality, responsiveness, procedures, performance mechanisms and customer support services in relation to the Services.
[bookmark: co_anchor_a1038043_1][bookmark: co_anchor_a843188_1]
(c) changes in ways of working that would enable the Services to be delivered at lower costs and/or bring greater benefits to the Council.

[bookmark: co_anchor_a896594_1]17.3	Any potential Changes highlighted as a result of the Provider’s reporting in accordance with Clause 17.3 shall be addressed by the parties using the Change Control Procedure.
[bookmark: co_anchor_a736375_1]
18.	DISPUTE RESOLUTION

18.1	If a dispute arises out of or in connection with the Agreement or the performance, validity or enforceability of it (Dispute) then except as expressly provided in the Agreement, the parties shall follow the procedure set out in this clause:

(a) [bookmark: co_anchor_a637297_1]either party shall give to the other written notice of the Dispute, setting out its nature and full particulars (Dispute Notice), together with relevant supporting documents. On service of the Dispute Notice, the Authorised Representatives shall attempt in good faith to resolve the Dispute.
[bookmark: co_anchor_a492120_1]
(b) if the Authorised Representatives are for any reason unable to resolve the Dispute within [30] days of service of the Dispute Notice, the Dispute shall be referred to the Council’s Head of Resource Management and Safeguarding and the Provider’s Regional Director (or equivalent) who shall attempt in good faith to resolve it; and
[bookmark: co_anchor_a288169_1]
(c)	if the Council’s Head of Resource Management and Safeguarding and the Provider’s Regional Director (or equivalent) are for any reason unable to resolve the Dispute within 30 days of it being referred to them, the parties will attempt to settle it by mediation in accordance with the CEDR Model Mediation Procedure. Unless otherwise agreed between the parties, the mediator shall be nominated by CEDR Solve. To initiate the mediation, a party must serve notice in writing (ADR notice) to the other party to the Dispute, requesting mediation. A copy of the ADR notice should be sent to CEDR Solve. The mediation will start not later than 28 days after the date of the ADR notice.
[bookmark: co_anchor_a775055_1]
18.2	The commencement of mediation shall not prevent the parties commencing or continuing court or arbitration proceedings in relation to the Dispute under Clause 43, which clause shall apply at all times.

19.	SUB-CONTRACTING AND ASSIGNMENT

19.1	Subject to Clause 19.3, the Provider shall not assign, novate or otherwise dispose of any or all of its rights and obligations under the Agreement without the prior written consent of the Council, neither may the Provider sub-contract the whole or any part of its obligations under the Agreement except with the express prior written consent of the Council.

[bookmark: co_anchor_a1056814_1]19.2	In the event that the Provider enters into any Sub-Contract in connection with the Agreement it shall:
[bookmark: co_anchor_a255715_1]
(a) remain responsible to the Council for the performance of its obligations under the Agreement notwithstanding the appointment of any Sub-Contractor and be responsible for the act’s omissions and neglects of its Sub-Contractors.
(b) [bookmark: co_anchor_a924593_1]impose obligations on its Sub-Contractor in the same terms as those imposed on it pursuant to the Agreement and shall procure that the Sub-Contractor complies with such terms; and
[bookmark: co_anchor_a917957_1](c)	provide a copy, at no charge to the Council, of any such Sub-Contract on receipt of a request for such by the Council’s Authorised Representative.
[bookmark: co_anchor_a672287_1]
19.3	The Council shall be entitled to novate the Agreement to any other body which substantially performs any of the functions that previously had been performed by the Council.

[bookmark: co_anchor_a237482_1]19.4	Provided that the Council has given prior written consent, the Provider shall be entitled to novate the Agreement where:

(a) [bookmark: co_anchor_a660934_1]the specific change in contractor was provided for in the procurement process for the award of the Agreement.
(b) [bookmark: co_anchor_a685469_1]there has been a universal or partial succession into the position of the Provider, following a corporate restructuring, including takeover, merger, acquisition or insolvency, by another economic operator that meets the criteria for qualitative selection applied in the procurement process for the award of the Agreement.
[bookmark: co_anchor_a967319_1]
LIABILITY

20.	INDEMNITIES

20.1	The Provider shall indemnify and keep indemnified the Council against all actions, proceedings, costs, claims, demands, liabilities, losses and expenses whatsoever whether arising in tort (including negligence) default or breach of the Agreement, to the extent that any such loss or claim is due to the breach of contract, negligence, wilful default or fraud of itself or of its employees or of any of its Representatives or sub-contractors save to the extent that the same is directly caused by or directly arises from the negligence, breach of the Agreement or applicable law by the Council or its Representatives (excluding any Provider’s Personnel).

21.	LIMITATION ON LIABILITY

21.1	Subject to Clause 21.3, neither party shall be liable to the other party (as far as permitted by law) for indirect special or consequential loss or damage in connection with the Agreement which shall include, without limitation, any loss of or damage to profit, revenue, contracts, anticipated savings, goodwill or business opportunities whether direct or indirect.

[bookmark: co_anchor_a144857_1]21.2	Each party shall at all times take all reasonable steps to minimise and mitigate any loss or damage for which the relevant party is entitled to bring a claim against the other party pursuant to the Agreement.

[bookmark: co_anchor_a522748_1][bookmark: co_anchor_a123494_1][bookmark: co_anchor_a146763_1][bookmark: co_anchor_a311085_1][bookmark: co_anchor_a120903_1]21.3	Notwithstanding any other provision of the Agreement neither party limits nor excludes its liability for:

(a) [bookmark: co_anchor_a63451_1]fraud or fraudulent misrepresentation.

(b) [bookmark: co_anchor_a501386_1]death or personal injury caused by its negligence.

(c) [bookmark: co_anchor_a187582_1][bookmark: co_anchor_a394572_1]breach of any obligation as to title implied by statute; or

(d) any other act or omission, liability for which may not be limited under any applicable law.
[bookmark: co_anchor_a508022_1][bookmark: co_anchor_a577926_1]
22.	INSURANCE

22.1	The Provider shall at its own cost effect and maintain with a reputable insurance company a policy or policies of insurance providing as a minimum the following levels of cover:
[bookmark: co_anchor_a657560_1]
(a) public liability insurance with a limit of indemnity of not less than £10,000,000 in relation to any one claim or series of claims.
(b) [bookmark: co_anchor_a855831_1]employer’s liability insurance with a limit of indemnity of not less than £5,000,000.
(c) [bookmark: co_anchor_a711661_1]professional indemnity insurance with a limit of indemnity of not less than £2,000,000 in relation to any one claim or series of claims and shall ensure that all professional consultants or Sub-Contractors involved in the provision of the Services hold and maintain appropriate cover.
[bookmark: co_anchor_a705024_1]The cover shall be in respect of all risks which may be incurred by the Provider, arising out of the Provider’s performance of the Agreement, including death or personal injury, loss of or damage to property or any other loss. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Provider.

[bookmark: co_anchor_a1003408_1]22.2	The Provider shall give the Council, on request, copies of all insurance policies referred to in this clause or a broker’s verification of insurance to demonstrate that the Required Insurances are in place, together with receipts or other evidence of payment of the latest premiums due under those policies.

[bookmark: co_anchor_a415935_1]22.3	If, for whatever reason, the Provider fails to give effect to and maintain the Required Insurances, the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Provider.

[bookmark: co_anchor_a443934_1]22.4	The terms of any insurance or the amount of cover shall not relieve the Provider of any liabilities under the Agreement.

INFORMATION

23.	FREEDOM OF INFORMATION

23.1	The Provider acknowledges that the Council is subject to the requirements of the FOIA and the EIRs. The Provider shall:
[bookmark: co_anchor_a582791_1]
(a) provide all necessary assistance and cooperation as reasonably requested by the Council to enable the Council to comply with its obligations under the FOIA and EIRs.
[bookmark: co_anchor_a208945_1]
(b) transfer to the Council all Requests for Information relating to the Agreement that it receives as soon as practicable and in any event within 2 Working Days of receipt.
(c) [bookmark: co_anchor_a330484_1]provide the Council with a copy of all Information belonging to the Council requested in the Request for Information which is in its possession or control in the form that the Council requires within 5 Working Days (or such other period as the Council may reasonably specify) of the Council’s request for such Information; and
(d) [bookmark: co_anchor_a953645_1]
not respond directly to a Request for Information unless authorised in writing to do so by the Council.

[bookmark: co_anchor_a715012_1]23.2	The Provider acknowledges that the Council may be required under the FOIA and EIRs to disclose Information (including Commercially Sensitive Information) without consulting or obtaining consent from the Provider. The Council shall take reasonable steps to notify the Provider of a Request For Information (in accordance with the Secretary of State’s section 45 Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the FOIA) to the extent that it is permissible and reasonably practical for it to do so but (notwithstanding any other provision in the Agreement) the Council shall be responsible for determining in its absolute discretion whether any Commercially Sensitive Information and/or any other information is exempt from disclosure in accordance with the FOIA and/or the EIRs.

24.	GDPR – GENERAL DATA PROTECTION REGULATION

1.1. The Provider shall comply with all applicable requirements of the Data Protection Act, the General Data Protection Regulations and any other legislation or guidance statutory or otherwise in force in England and/or Wales as applicable for the duration of the contract. 

1.2. The Provider will process Personal Data only on the written instructions of the Council.

1.3. The Provider will ensure that it has in place appropriate technical and organisational measures, reviewed and approved by the Council, to protect against unauthorised or unlawful processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data, appropriate to the harm that might result from the unauthorised or unlawful processing or accidental loss, destruction or damage and the nature of the data to be protected, having regard to the state of technological development and the cost of implementing any measures (those measures may include, where appropriate, pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of its systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the technical and organisational measures adopted by it).

1.4. The Provider will ensure that only appropriately trained personnel will have access to and/or process Personal Data and will ensure that personnel keep the Personal Data confidential and only access it for purposes related to the work being undertaken for the Council.

1.5. The Provider will at the written direction of the Council, delete or return Personal Data and copies thereof to the Council on termination of the agreement unless required by Applicable Law to store the Personal Data.

1.6. The Provider will at the written direction of the Council assist and provide information as appropriate for the Council to respond to requests for information from 3rd parties and /or Data Subjects.

1.7.  The Provider will notify the Council within 24 hours of becoming aware of a Data Breach and will work with the Council to take all appropriate measures to manage the Data Breach. This will include but is not limited to consideration of notifying the Information Commissioner’s Office (ICO) and/or Data Subjects and/or any other third party, investigating the incident and taking action to prevent similar instances in the future.

1.8. The Provider will ensure that they have appropriate insurance in place to cover a Data Breach incident or any other Data Protection/GDPR issue.

1.9. The Provider will not sub-contract any part of its service for the Council without the Council’s express written consent.

1.10. The Provider will ensure that all Personal Data retained on behalf of the Council is kept within the UK or Europe.
[bookmark: co_anchor_a515785_1]
25.	CONFIDENTIALITY

25.1	Subject to Clause 25.2, the parties shall keep confidential all matters relating to the Agreement and shall use all reasonable endeavours to prevent their Representatives from making any disclosure to any person of any matters relating hereto.

[bookmark: co_anchor_a836225_1]25.2	Clause 25.1 shall not apply to any disclosure of information:

(a) [bookmark: co_anchor_a394245_1]required by any applicable law, provided that Clause 23.2 shall apply to any disclosures required under the FOIA or the EIRs.
[bookmark: co_anchor_a985763_1]

(b) that is reasonably required by persons engaged by a party in the performance of such party’s obligations under the Agreement.
(c) [bookmark: co_anchor_a680050_1]where a party can demonstrate that such information is already generally available and in the public domain otherwise than as a result of a breach of Clause 25.1
(d) [bookmark: co_anchor_a597190_1]by the Council of any document to which it is a party and which the parties to the Agreement have agreed contains not Commercially Sensitive Information.
(e) [bookmark: co_anchor_a376928_1]to enable a determination to be made under Clause 21.
(f) [bookmark: co_anchor_a772137_1]which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party.
(g) [bookmark: co_anchor_a586509_1]by the Council to any other department, office or agency of the Government; and
(h) [bookmark: co_anchor_a408972_1]by the Council relating to the Agreement and in respect of which the Provider has given its prior written consent to disclosure.

[bookmark: co_anchor_a676005_1]25.3	On or before the Termination Date the Provider shall ensure that all documents and/or computer records in its possession, custody or control which relate to personal information of the Council’s employees, ratepayers or Service Users, are delivered up to the Council or securely destroyed.
[bookmark: co_anchor_a874905_1]
26.	AUDIT

26.1	During the Term and for a period of 6 years after the Termination Date, the Council may conduct or be subject to an audit for the following purposes:

(a) [bookmark: co_anchor_a537148_1]to verify the accuracy of Charges (and proposed or actual variations to them in accordance with the Agreement) and/or the costs of all providers (including Sub-Contractors) of the Services at the level of detail agreed in Schedule 5 (Charges and Payment);
(b) [bookmark: co_anchor_a291477_1]to review the integrity, confidentiality and security of any data relating to the Council or any Service Users.
(c) [bookmark: co_anchor_a1028488_1]to review the Provider’s compliance with the DPA, the FOIA, in accordance with Clause 24 (Data Protection) and Clause 23 (Freedom of Information) and any other legislation applicable to the Services.
(d) [bookmark: co_anchor_a551874_1]to review any records created during the provision of the Services.
(e) [bookmark: co_anchor_a981718_1]to review any books of account kept by the Provider in connection with the provision of the Services.
(f) [bookmark: co_anchor_a223344_1]to carry out the audit and certification of the Council’s accounts.
(g) [bookmark: co_anchor_a498468_1]to carry out an examination pursuant to section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Council has used its resources.
(h) [bookmark: co_anchor_a141939_1]to verify the accuracy and completeness of the Management Reports delivered or required by the Agreement.

[bookmark: co_anchor_a477105_1]26.2	Except where an audit is imposed on the Council by a regulatory body, the Council may not conduct an audit under this Clause 26 more than twice in any calendar year.
[bookmark: co_anchor_a206027_1]
26.3	The Council shall use its reasonable endeavours to ensure that the conduct of each audit does not unreasonably disrupt the Provider or delay the provision of the Services.
]
[bookmark: co_anchor_a284841_1]26.4	Subject to the Council’s obligations of confidentiality, the Provider shall on demand provide the Council and any relevant regulatory body (and/or their agents or representatives) with all reasonable co-operation and assistance in relation to each audit, including:

(a) all information requested by the above persons within the permitted scope of the audit.

(b) [bookmark: co_anchor_a554465_1]reasonable access to any sites controlled by the Provider and to any equipment used (whether exclusively or non-exclusively) in the performance of the Services; and

(c) [bookmark: co_anchor_a505104_1]access to the Provider’s Personnel.

[bookmark: co_anchor_a387609_1]26.5	The Council shall endeavour to (but is not obliged to) provide at least 15 days’ notice of its or, where possible, a regulatory body’s, intention to conduct an audit.

[bookmark: co_anchor_a740093_1]26.6	The parties agree that they shall bear their own respective costs and expenses incurred in respect of compliance with their obligations under this clause, unless the audit identifies a material failure to perform its obligations under the Agreement in any material manner by the Provider in which case the Provider shall reimburse the Council for all the Council’s reasonable costs incurred in the course of the audit.

[bookmark: co_anchor_a682641_1]26.7	If an audit identifies that:

(a) [bookmark: co_anchor_a120576_1]the Provider has failed to perform its obligations under the Agreement in any material manner, the parties shall agree and implement a remedial plan. If the Provider’s failure relates to a failure to provide any information to the Council about the Charges, proposed Charges or the Provider’s costs, then the remedial plan shall include a requirement for the provision of all such information.
(b) the Council has overpaid any Charges, the Provider shall pay to the Council the amount overpaid within 20 days, provided that the Council may deduct the relevant amount from the Charges if the Provider fails to make this payment; and
(c) [bookmark: co_anchor_a1013762_1]the Council has underpaid any Charges, the Council shall pay to the Provider the amount of the under-payment, less the cost of audit incurred by the Council if this was due to a default by the Provider in relation to invoicing within [20] days.

27.	INTELLECTUAL PROPERTY

27.1	In the absence of prior written agreement by the Council to the contrary, all Intellectual Property created by the Provider or any employee, agent or sub-contractor of the Provider:

(a) [bookmark: co_anchor_a276751_1]in the course of performing the Services; or
(b) [bookmark: co_anchor_a338248_1]
exclusively for the purpose of performing the Services,
shall vest in the Council on creation.

[bookmark: co_anchor_a622598_1]27.2	The Provider shall indemnify the Council against all claims, demands, actions, costs, expenses (including legal costs and disbursements on a solicitor and client basis), losses and damages arising from or incurred by reason of any infringement or alleged infringement (including the defence of such alleged infringement) of any Intellectual Property Right by the availability of the Services, except to the extent that they have been caused by or contributed to by the Council’s acts or omissions.

TERMINATION

28.	TERMINATION FOR BREACH

28.1	The Council may terminate the Agreement in whole or part with immediate effect by the service of written notice on the Provider in the following circumstances:

(a) [bookmark: co_anchor_a244707_1]if the Provider is in breach of any material obligation under the Agreement provided that if the breach is capable of remedy, the Council may only terminate the Agreement under this Clause 28.1 if the Provider has failed to remedy such breach within 28 days of receipt of notice from the Council (a Remediation Notice) to do so;

(b) [bookmark: co_anchor_a434380_1]the Provider repeatedly breaching any of the terms of the Agreement in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms of the Agreement;
(c) [bookmark: co_anchor_a334203_1]if a Catastrophic Failure has occurred;

(d) [bookmark: co_anchor_a624872_1]if there is an Insolvency Event;

(e) [bookmark: co_anchor_a909599_1]if any of the provisions of Regulation 78 of the Procurement Act 2023 apply; or

(f) if the Welsh Government reduces or otherwise discontinues the grant funding to the Council provided always that the Council shall endeavour to give reasonable written notice wherever possible.

[bookmark: co_anchor_a1011991_1]28.2	The Council may terminate the Agreement in accordance with the provisions of Clause 30 (Prevention of Bribery).

[bookmark: co_anchor_a381793_1]28.3	If the Agreement is terminated by the Council for cause such termination shall be at no loss or cost to the Council and the Provider hereby indemnifies the Council against any such losses or costs which the Council may suffer as a result of any such termination for cause.

[bookmark: co_anchor_a272389_1]28.4	The Provider may terminate the Agreement in the event that the Council commits a Termination Payment Default by giving 30 days’ written notice to the Council. In the event that the Council remedies the Termination Payment Default in the 30-day notice period, the Provider’s notice to terminate the Agreement shall be deemed to have been withdrawn.


29.	FORCE MAJEURE

29.1	Subject to the remaining provisions of this Clause 29., neither party to the Agreement shall be liable to the other for any delay or non-performance of its obligations under the Agreement to the extent that such non-performance is due to a Force Majeure Event.

[bookmark: co_anchor_a830408_1]29.2	In the event that either party is delayed or prevented from performing its obligations under the Agreement by a Force Majeure Event, such party shall:

(a) [bookmark: co_anchor_a926540_1]give notice in writing of such delay or prevention to the other party as soon as reasonably possible, stating the commencement date and extent of such delay or prevention, the cause thereof and its estimated duration.
(b) [bookmark: co_anchor_a638145_1]use all reasonable endeavours to mitigate the effects of such delay or prevention on the performance of its obligations under the Agreement; and
(c) [bookmark: co_anchor_a503333_1]resume performance of its obligations as soon as reasonably possible after the removal of the cause of the delay or prevention.

[bookmark: co_anchor_a642190_1]29.3	A party cannot claim relief if the Force Majeure Event is attributable to that party’s wilful act, neglect or failure to take reasonable precautions against the relevant Force Majeure Event.

[bookmark: co_anchor_a225618_1]29.4	The Provider cannot claim relief if the Force Majeure Event is one where a reasonable provider should have foreseen and provided for the cause in question.

[bookmark: co_anchor_a475334_1]29.5	As soon as practicable following the affected party’s notification, the parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and to facilitate the continued performance of the Agreement. Where the Provider is the affected party, it shall take and/or procure the taking of all steps to overcome or minimise the consequences of the Force Majeure Event in accordance with Best Industry Practice.

[bookmark: co_anchor_a460607_1]29.6	The affected party shall notify the other party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected party to be unable to comply with its obligations under the Agreement. Following such notification, the Agreement shall continue to be performed on the terms existing immediately before the occurrence of the Force Majeure Event unless agreed otherwise by the parties.

[bookmark: co_anchor_a770366_1]29.7.	The Council may, during the continuance of any Force Majeure Event, terminate the Agreement by written notice to the Provider if a Force Majeure Event occurs that affects all or a substantial part of the Services and which continues for more than 28 Working Days.

30.	PREVENTION OF BRIBERY

30.1	The Provider represents and warrants that neither it, nor to the best of its knowledge any Provider’s Personnel, have at any time prior to the Commencement Date:

(a) [bookmark: co_anchor_a771580_1]committed a Prohibited Act or been formally notified that it is subject to an investigation or prosecution which relates to an alleged Prohibited Act; and/or
(b) [bookmark: co_anchor_a688721_1]been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act.

[bookmark: co_anchor_a797188_1]30.2	The Provider shall not during the term of the Agreement:

(a) [bookmark: co_anchor_a424610_1]commit a Prohibited Act; and/or

(b) [bookmark: co_anchor_a247073_1]do or suffer anything to be done which would cause the Council or any of the Council’s employees, consultants, contractors, sub-contractors or agents to contravene any of the Bribery Act or otherwise incur any liability in relation to the Bribery Act.

[bookmark: co_anchor_a57863_1]30.3	The Provider shall during the term of the Agreement:

(a) [bookmark: co_anchor_a491484_1]establish, maintain and enforce, and require that its Sub-contractors establish, maintain and enforce, policies and procedures which are adequate to ensure compliance with the Bribery Act and prevent the occurrence of a Prohibited Act; and

(b) [bookmark: co_anchor_a438580_1]keep appropriate records of its compliance with its obligations under Clause 30.3(a) and make such records available to the Council on request.

[bookmark: co_anchor_a836145_1]30.4	The Provider shall immediately notify the Council in writing if it becomes aware of any breach of Clause 30.1 and/or Clause 30.2, or has reason to believe that it has or any of the Provider’s Personnel have:

(a) [bookmark: co_anchor_a1025835_1]been subject to an investigation or prosecution which relates to an alleged Prohibited Act.
(b) [bookmark: co_anchor_a566144_1]been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act; and/or
(c) [bookmark: co_anchor_a470515_1]received a request or demand for any undue financial or other advantage of any kind in connection with the performance of the Agreement or otherwise suspects that any person or party directly or indirectly connected with the Agreement has committed or attempted to commit a Prohibited Act.

[bookmark: co_anchor_a1017728_1]30.5	If the Provider makes a notification to the Council pursuant to Clause 30.4, the Provider shall respond promptly to the Council’s enquiries, co-operate with any investigation, and allow the Council to audit any books, records and/or any other relevant documentation in accordance with Clause 26 (Audit).
[bookmark: co_anchor_a555840_1]
30.6	If the Provider is in Default under Clause 30.1 and/or Clause 30.2, the Council may by notice:

(a) [bookmark: co_anchor_a514106_1]require the Provider to remove from performance of the Agreement any Provider’s Personnel whose acts or omissions have caused the Default; or
(b) [bookmark: co_anchor_a713006_1]immediately terminate the Agreement.

[bookmark: co_anchor_a825464_1]30.7	Any notice served by the Council under Clause 30.6 shall specify the nature of the Prohibited Act, the identity of the party who the Council believes has committed the Prohibited Act and the action that the Council has elected to take (including, where relevant, the date on which the Agreement shall terminate).

31.	VOLUNTARY TERMINATION

31.1	The Council shall have the right to terminate the Agreement or to terminate any provision of any part of the Agreement at any time subsequent to the expiry of the Initial Term by giving 6 months’ written notice to the Provider.

31.2	During the period of notice both parties shall co-operate to ensure that the interests of the Service Users may be met under whatever new arrangements may be proposed.

32.	CONSEQUENCES OF TERMINATION

32.1	On the expiry of the Term or if the Agreement is terminated in whole or in part for any reason the provisions of the Exit Management Plan shall come into effect and the Provider shall co-operate fully with the Council to ensure an orderly migration of the Services to the Council or, at the Council’s request, a Replacement Provider.

[bookmark: co_anchor_a253617_1]32.2	On termination of the Agreement the Provider shall procure that all data and other material belonging to the Council (and all media of any nature containing information and data belonging to the Council or relating to the Services), shall be delivered to the Council forthwith and the Provider’s Authorised Representative shall certify full compliance with this clause.

[bookmark: co_anchor_a656916_1]32.3	The provisions of Clause 6.3 (provision of records), Clause 20 (Indemnities), Clause 22 (Insurance), Clause 23 (Freedom of Information), Clause 24 (Data Protection), Clause 26 (Audit), Clause 28 (Termination for Breach) Clause 31 (Voluntary Termination) and this Clause 32 (Consequences of Termination) shall survive termination on expiry of the Agreement.

GENERAL PROVISIONS

33.	WAIVER

33.1	No failure or delay by a party to exercise any right or remedy provided under the Agreement or by law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.

34.	RIGHTS AND REMEDIES

34.1	The rights and remedies provided under the Agreement are in addition to, and not exclusive of, any rights or remedies provided by law.

35.	SEVERABILITY

35.1	If any provision or part-provision of the Agreement is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable. If such modification is not possible, the relevant provision or part-provision shall be deemed deleted. Any modification to or deletion of a provision or part-provision under this clause shall not affect the validity and enforceability of the rest of the Agreement.

[bookmark: co_anchor_a1012374_1]35.2	If one party gives notice to the other of the possibility that any provision or part-provision of the Agreement is invalid, illegal or unenforceable, the parties shall negotiate in good faith to amend such provision so that, as amended, it is legal, valid and enforceable, and, to the greatest extent possible, achieves the intended commercial result of the original provision.

36.	PARTNERSHIP OR AGENCY

36.1	Nothing in the Agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the parties, constitute any party the agent of another party, or authorise any party to make or enter into any commitments for or on behalf of any other party.

[bookmark: co_anchor_a929514_1]36.2	Each party confirms it is acting on its own behalf and not for the benefit of any other person.

37.	WELSH LANGUAGE and WELSH LANGUAGE MEASURE

37.1	The Provider must accommodate the Service User’s choice in the use of the Welsh language, in compliance with all legislation in relation to the Welsh language from time to time in force.

37.2	During the Term of the Agreement the Provider shall comply with the requirements of:

(a) The Welsh Language (Wales) Measure 2011; and

(b) The Welsh language standards issued to the Vale of Glamorgan Council (Compliance Notice – Section 44 Welsh Language (Wales) Measure 2011) insofar as it relates to the provision of the Services.

[bookmark: _Hlk130463381]37.3	A copy of the Welsh language standards is available here:
Welsh Language Standards (valeofglamorgan.gov.uk)

38.	THIRD PARTY RIGHTS

38.	Save for the provisions of paragraph 2.4 of Schedule 9 and save for the Council and its successors and permitted assignees, no one other than a party to the Agreement, shall have any right to enforce any of its terms.


39.	PUBLICITY

39.1	The Provider shall not:

(a) [bookmark: co_anchor_a000074_1][bookmark: co_anchor_a499288_1]make any press announcements or publicise the Agreement or its contents in any way; or

(b) [bookmark: co_anchor_a919904_1]use the Council’s name or logo in any promotion or marketing or announcement of orders,

except as required by law, any government or regulatory authority, any court or other authority of competent jurisdiction, without the prior written consent of the Council.

40.	NOTICES

[bookmark: co_anchor_a519906_1]40.1	Any notice or other communication given to a party under or in connection with the Agreement shall be in writing marked for the attention of the party’s Authorised Representative and shall be delivered by hand or by pre-paid first-class post or other next working day delivery service at its registered office (if a company) or its principal place of business (in any other case).
[bookmark: co_anchor_a437046_1]
[bookmark: co_anchor_a216784_1]40.2	Any notice or communication shall be deemed to have been received:

(a) [bookmark: co_anchor_a611993_1]if delivered by hand, on signature of a delivery receipt or at the time the notice is left at the proper address; or
(b) [bookmark: co_anchor_a426365_1]if sent by pre-paid first-class post or other next working day delivery service, at 9.00 am on the second Working Day after posting or at the time recorded by the delivery service.
[bookmark: co_anchor_a248828_1]
[bookmark: co_anchor_a515861_1]40.3	This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution. For the purposes of this clause, “writing” shall not include e-mail.

[bookmark: co_anchor_a165575_1]41.	ENTIRE AGREEMENT

41.1	The Agreement, the schedules and the documents annexed to it or otherwise referred to in it constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.

[bookmark: co_anchor_a714761_1]41.2	Each party agrees that it shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in the Agreement. Each party agrees that it shall have no claim for innocent or negligent misrepresentation or negligent misstatement based on any statement in the Agreement.

42.	COUNTERPARTS

[bookmark: co_anchor_a814359_1]42.1	The Agreement may be executed in any number of counterparts, each of which when executed and delivered shall constitute an original of the Agreement, but all the counterparts shall together constitute the same Agreement.


43.	GOVERNING LAW

43.1	The Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.

44.	JURISDICTION

44.1	Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with the Agreement or its subject matter or formation (including non-contractual disputes or claims).

44.2	The parties agree that proceedings issued out of the said courts may without prejudice to the rules of service of such courts be served by delivering such proceedings in an envelope addressed to the party to be served at the address for such party set out in the Agreement.

45.	CHANGE OF LAW

45.1	The Provider shall neither be relieved of its obligations to perform the Services in accordance with the terms of the Agreement nor be entitled to an increase in the Charges and/or any charges payable by the Provider as the result of:

(a) a General Change in Law; or
(b) a Specific Change in Law where the effect of that Specific Change in Law on the Services is known at the Commencement Date whether by publication of a Bill, as part of a Government Departmental Consultation paper, a draft Statutory Instrument or otherwise.

45.2	If a Specific Change in Law occurs or will occur during the Term (other than those referred to in Clause 45.1) the Provider shall notify the Council of the likely effects of that change, including:

(a) whether any change is required to the Services, the Charges or the Agreement; and
(b) whether any relief from compliance with the Provider’s obligations is required, including any obligation to achieve any milestones or to meet any service level requirements at any time.

45.3	As soon as practicable after any notification in accordance with Clause 45.2 the parties shall discuss and agree the matters referred to in that clause and any ways in which the Provider can mitigate the effect of the Specific Change of Law, including:

(a)	providing evidence that the Provider has minimised any increase in costs or maximised any reduction in costs, including in respect of the costs of its sub-contractors.

(b)	demonstrating that a foreseeable Specific Change in Law had been considered by the Provider before it occurred.

(c)	giving evidence as to how the Specific Change in Law has affected the cost of providing the Services; and

(d)	demonstrating that any expenditure that has been avoided has been considered in amending the Charges.

45.4	Any increase in the Charges or relief from the Provider’s obligations agreed by the parties pursuant to this Clause 45 shall be implemented in accordance with Clause 17.

SCHEDULE 1

KEY INFORMATION

	PROVIDER:
	XXXXXX


	1.  Service Description:
	Western Vale Community Day Care Service

	2.  Address for Service Provision:
	XXXXXX

	3.  Contract Price:
	As per pricing schedule within Section H Part 4 of the Invitation to Tender (ITT).

	7.  Contract Price Increase Formula:
	Any Contract Price Increase will be based on the Council’s budget setting process. This would be applied from 1st April 2027. This will not apply to any externally funded element of the Service.

	8.  Commencement Date:
	2nd February 2026

	9.  Contract Period:
	Four (4) years with an option to extend up to 24 months.

	10.  Payment Details:
	XXXXXX

	11.  Period of Notice Required:
	Six (6) months.

	12.  Frequency of Review Meetings:
	See below.

	13.  List of Service Review Dates:
	Monthly basis for first six months of the Contract and quarterly thereafter.

	14.  Information Required on Invoices:
	Contract number and Provider details; breakdown of charge by Client.



DETAILS OF NOMINATED REPRESENTATIVES FOR CONTRACT

	Nominated Representative –
Vale of Glamorgan Council
	Nominated Representative – 
XXXXXXXX

	Eve Williams
Operational Manager, Commissioning & Finance
Vale of Glamorgan Council
Dock Office,
Subway Road, Barry,
Vale of Glamorgan     CF63 4RT
Telephone: 
Email: EWillliams@valeofglamorgan.gov.uk 

Natalie Eddins
Team Manager - Commissioning
Vale of Glamorgan Council
Dock Office,
Subway Road, Barry,
Vale of Glamorgan     CF63 4RT
Telephone: 07835 138 031 
Email: neddins@valeofglamorgan.gov.uk
	XXXXXXXX
XXXXXXXX
XXXXXXXX
XXXXXXXX
XXXXXXXX




SCHEDULE 2

SERVICE SPECIFICATION

(TO BE INSERTED AFTER CONTRACT AWARD)

SCHEDULE 3

PERFORMANCE REGIME


Part 1

KPIs

1.	The KPIs

0. The KPIs which the parties shall use to measure the performance of the Services by the Provider will be agreed following the award of the Contract.  They will be based on Results Based Accountability (RBA) templates.

0. The Provider shall monitor its performance against each Target KPI and shall send the Council a report detailing the Achieved KPIs in accordance with Schedule 6.


Part 2

Consistent Failure

1.	In this Agreement, Consistent Failure shall mean:

1. A failure to meet:

(i)	75% or more target KPIs in a rolling 12-month period

	[AND/OR]

1. The Provider repeatedly breaching any of the terms of this Agreement in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms of this Agreement.

SCHEDULE 4

ITT AND PROVIDER’S TENDER

PART A	INVITATION TO TENDER

(TO BE INSERTED AFTER CONTRACT AWARD)


PART B	PROVIDER’S TENDER

(TO BE INSERTED AFTER CONTRACT AWARD)

SCHEDULE 5

CHARGES AND PAYMENT

1.	CALCULATION OF THE CHARGES

The Charges shall be calculated on the basis of the rates and prices set out in Section H Part 4 of the Invitation to Tender (ITT).

2.	CHARGES BASED ON A FIXED PRICE

See Schedule 1.

3.	PAYMENT PLAN
Quarterly in arrears.

4.	TERMINATION PAYMENT DEFAULT

In the event that at any time undisputed Charges of 2 quarters have been overdue for payment for a period of 60 days or more, the Council will have committed a Termination Payment Default.

SCHEDULE 6

CONTRACT MANAGEMENT

1.	NOMINATED REPRESENTATIVES

1.1	The Council’s initial Nominated Representatives: XXXXXX/Natalie Eddins

1.2	The Provider’s initial Nominated Representative: XXXXXX

2.	KEY PERSONNEL

2.1	Council

Eve Williams, Operational Manager – Commissioning & Finance 
Natalie Eddins, Team Manager - Commissioning

2.2	Provider

XXXXXXX

3.	MEETINGS

3.1	Contract and Management Meetings.

3.2	The Council and the Provider must be represented in order for the meeting to be quorate.

3.3	Meetings will take place quarterly.

3.4	Agenda – to be agreed prior to every meeting.

4.	REPORTS

[bookmark: co_anchor_a303839_1]4.1	Annual Report: There should be a brief report on the previous twelve months, due in May of each year.

4.2	Circulation list- to be agreed following the award of Contract.

SCHEDULE 7

CHANGE CONTROL

1. General Principles

1.1	Where the Council or the Provider sees a need to change this Agreement, the Council may at any time request, and the Provider may at any time recommend, such Change only in accordance with the Change Control Procedure set out in Paragraph 2 of this Schedule 7.

1.2	Until such time as a Change is made in accordance with the Change Control Procedure, the Council and the Provider shall, unless otherwise agreed in writing, continue to perform this Agreement in compliance with its terms before such Change.

1.3	Any discussions which may take place between the Council and the Provider in connection with a request or recommendation before the authorisation of a resultant Change shall be without prejudice to the rights of either party.

1.4	Any work undertaken by the Provider and the Provider’s Personnel which has not been authorised in advance by a Change, and which has not been otherwise agreed in accordance with the provisions of this Schedule 7, shall be undertaken entirely at the expense and liability of the Provider.
[bookmark: co_anchor_a536645_1]
2.	Procedure

2.1	Discussion between the Council and the Provider concerning a Change shall result in any one of the following:

(a) No further action being taken; or

(b) a request to change this Agreement by the Council; or

(c)	a recommendation to change this Agreement by the Provider.

2.2	Where a written request for an amendment is received from the Council, the Provider shall, unless otherwise agreed, submit two copies of a Change Control Note signed by the Provider to the Council within three weeks of the date of the request.

2.3	A recommendation to amend this Agreement by the Provider shall be submitted directly to the Council in the form of two copies of a Change Control Note signed by the Provider at the time of such recommendation. The Council shall give its response to the Change Control Note within three weeks.

2.4	Each Change Control Note shall contain:

(a) the title of the Change.

(b) the originator and date of the request or recommendation for the Change.

(c) the reason for the Change.
(d) 
full details of the Change, including any specifications;

(e) the price, if any, of the Change;

(f) a timetable for implementation, together with any proposals for acceptance of the Change;

(g) a schedule of payments, if appropriate;

(h) details of the likely impact, if any, of the Change on other aspects of this Agreement, including:

(i) the timetable for the provision of the Change;
(ii)	the personnel to be provided;
(iii)	the Charges;
(iv)	the documentation to be provided;
(v)	the training to be provided;
(vi)	working arrangements;
(vii)	other contractual issues;

(i)	the date of expiry of validity of the Change Control Note;

(j) provision for signature by the Council and the Provider.

2.5	For each Change Control Note submitted by the Provider the Council shall, within the period of the validity of the Change Control Note:
[bookmark: co_anchor_a368018_1][bookmark: co_anchor_a549600_1][bookmark: co_anchor_a1004852_1]
(a) allocate a sequential number to the Change Control Note, and

(b)	evaluate the Change Control Note and, as appropriate:

(i)	request further information;
(ii)	accept the Change Control Note by arranging for two copies of the Change Control Note to be signed by or on behalf of the Council and return one of the copies to the Provider; or
(iii)	notify the Provider of the rejection of the Change Control Note.
[bookmark: co_anchor_a624369_1]
2.6	A Change Control Note signed by the Council and by the Provider shall constitute an amendment to this Agreement.

SCHEDULE 8

EXIT MANAGEMENT PLAN

The processes set out below shall comprise the Exit Management Plan to be followed to enable the management of the exit of the Provider from performing the Services.

The Exit Management Plan shall be developed in accordance with the terms of the Contract as a minimum and will come into effect upon the issuing of notice to cease the Service by the Council.

The issuing of notice to cease the Service will result in the formation of a joint exit group comprising staff of both parties to manage all activities to ensure a smooth culmination of the Contract or a transition to a new provider, where appropriate.

	Areas for consideration
	Details of tasks to be undertaken
	Timescales
	Responsible lead

	1. Clients
	Up-to-date information for all Clients; referrals and transfer of care; prescriptions; test results; Client related communications
	
	

	2. Staff 
	Consideration of staffing issues – if Contract ceasing, the responsibility regarding the staff would normally sit with the Provider. If the Service is to transfer to a new provider, TUPE may apply
	
	

	3. Documentation and records

	All relevant documentation and records will be transferred to the relevant organisation or the new provider, whichever is applicable.
See note below
The transfer of records must be conducted in accordance with Council security requirements.
	
	

	4. IM&T

	All relevant electronic documentation and records held by the Provider are to be transferred in a recognised industry-standard computer format to the relevant primary care support services organisation or the new provider whichever is applicable 
See note below
The transfer of records must be conducted in accordance with Council security requirements.
Licences should be transferred where possible 
	
	

	5. Premises 
	Consideration of whether the Premises will cease to be used or whether arrangements could be negotiated with the new provider.
An inspection of the Premises must be conducted to ensure that no records or equipment are left behind.
	
	

	6. Equipment

	Consideration of any IT hardware or other equipment held by the Provider that requires return to the relevant owner. Full stock list should be compiled defining which items will be remaining.
The transfer or disposal of equipment must be conducted in accordance with Council security requirements.
	
	

	7. Facilities 
	Consideration of any existing facilities contracts and whether these will cease or transfer to a new provider.
	
	

	8. Client and Public involvement
	Consideration of the needs to engage and inform throughout.
	
	

	9. Other 
	As required.
	
	


[bookmark: _Hlk72836853]
SCHEDULE 9

TUPE
[bookmark: co_anchor_a329941_1]
Transfer of Undertakings (Protection of Employment) Regulations 2006 (“TUPE”) and the Welsh Authority Staff Transfers (Pensions) Direction 2022 (“the 2022 Direction”)

1. TUPE

1.1	The Provider recognises that the Transfer of Undertakings (Protection of Employment) Regulations 2006, as amended, (“TUPE”) do not apply in respect of this Agreement and any future letting of the Service.  The Provider agrees:

1.1.1	to comply with the TUPE should the same apply to the award of this Agreement.

1.1.2	that the Price shall be deemed to include all costs and expenses incurred by the Provider in fulfilling its obligations under TUPE should TUPE apply to the award of this Agreement; and

1.1.3	to indemnify the Council fully and to hold them harmless at all times from and against all actions, proceedings, claims, expenses, awards and costs and all other liabilities arising from the Provider’s failure to comply with its obligations under TUPE should TUPE apply to the award of this Agreement.

1.2	In the following circumstances:

1.2.1	the giving of notice by the Council to terminate the Agreement; or

1.2.2	the cessation of trading by the Provider; or

1.2.3	the entering into of the nine-month period preceding the expiry of the Agreement

within 10 working days of being so requested by the Council, the Provider shall fully and accurately disclose to the Council for the purposes of TUPE all information relating to its employees engaged in providing the Service under this Agreement, in particular, but not necessarily restricted to, the following:

(a)	the total number of staff engaged in providing the Service.
(b)	the age, gender and details of salary for each person and pay settlements covering that person which relate to future dates, but which have already been agreed and their redundancy entitlements (the name of individual members of employed staff do not have to be given);
(c)	full information about the other terms and conditions on which the affected staff are employed (including but not limited to their work arrangements), or about where that information can be found.
(d)	details of pension entitlements, if any.
(e)	job titles of the members of staff affected and the qualifications required for each position; and
(f)	relevant collective agreements.

1.3	The Provider shall permit the Council to use the above information for the purposes of TUPE and of re-tendering. The Provider will co-operate with the re-tendering of this Agreement by allowing, upon practical and reasonable notice, any new service provider to communicate with and meet the affected employees and/or their representatives.

1.4	At the Council’s request, at least 28 days prior to the expiry of this Agreement, the Provider shall give all relevant employee liability information to the Council and/or future service provider in accordance with Regulation 11 of TUPE.

1.5	The Provider agrees to indemnify the Council fully and to hold them harmless at all times from and against all actions, proceedings, claims, expenses, awards, costs and all other liabilities whatsoever in any way connected with or arising from or relating to the provision of inaccurate or incomplete information or the provision of information under paragraphs 1.2 and 1.4.

1.6	After any information referred to under paragraphs 1.2 and 1.4 has been passed to the Council following the giving of notice by the Council to terminate the Agreement or the cessation of trading by the Provider or during the period of nine months preceding the expiry of the Agreement, the Provider shall not and shall procure that any sub-contractor shall not:

(a)	materially amend the rates and remuneration or hours to be worked by, or the terms and conditions of employment of any staff (save where such amendments arise in the ordinary course of a business) or

(b)	replace, dismiss (other than for serious misconduct, poor performance or incapacity) or redeploy any staff, or deploy any person who is not staff to provide the Service under this Agreement or materially increase the number of staff without the prior written consent of the Council, such consent not to be unreasonably withheld or delayed.

1.7	The Provider agrees to indemnify the Council from and against all actions, proceedings, claims, expenses, awards and all other liabilities (including legal fees) in connection with or as a result of any claim or demand by any employee of the Provider or other employee or person claiming to be an employee of the Provider on any date upon which the Agreement is terminated and/or transferred to any third party (“Relevant Transfer”) arising out of their employment by the Provider or its termination whether such claim or claims arise before or after the date of the Relevant Transfer.

1.8	In the event that the information provided by the Provider in accordance with paragraphs 1.2 and 1.4 above becomes inaccurate, whether due to changes to the employment and personnel details of the affected employees made subsequent to the original provision of such information or by reason of the Provider becoming aware that the information originally given was inaccurate, the Provider shall notify the Council of the inaccuracies and provide the amended information.

1.9 Paragraphs 1.1 to 1.8 shall apply during the continuance of this Agreement and indefinitely after its termination.

2.	The 2022 Direction

2.1	In this paragraph 2 the following definitions and rules of interpretation shall apply:

“Admission Agreement”	means the agreement to be entered into in accordance with regulation 6 of the Local Government Pension Scheme (Administration) Regulations 2008, as amended, by the Council and the Provider or Sub-Contractor, as appropriate.

“Appropriate Pension Provision”	means in respect of Eligible Employees, either:

(a)	membership, continued membership or continued eligibility for membership of the pension scheme of which they were members, or were eligible to be members, or were in a waiting period to become a member of, prior to the Relevant Transfer: or
(b)	pension scheme, which is certified by the Government Actuary’s Department (“GAD”) as being broadly comparable to the terms of the pension scheme of which they were, or were eligible to be, members.

“Bond”	means the bond to be executed in the relevant Council’s standard form.

“Effective Date”	means the date upon which the Services (or any part of the Services) transfer from the Council as appropriate) (or any Third-Party Employer) to the Provider or Sub-Contractor, and a reference to the Effective Date shall be deemed to be the date on which the employees in question transferred or will transfer to the Provider or Sub-Contractor.

“Eligible Employees”	means the Transferring Employees (or employees of Third-Party Employers) who are active members of (or are eligible to join) the LGPS on the date of a Relevant Transfer including the Effective Date.

“LGPS”	means Local Government Pension Scheme.

“LGPS Regulations”	means:

(a)	the Local Government Pension Scheme (Administration) Regulations 2008;
(b)	the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007;
(c)	the Local Government Pension Scheme (Transitional Provisions) Regulations 2008; and
(d)	the Local Government Pension Scheme Regulations 1997
as may be amended and/or replaced from time to time.

“Relevant Transfer”	means a relevant transfer for the purposes of TUPE.

“Replacement Contractor”	means any third-party provider of Replacement Services appointed by the Council from time to time.

“Replacement Services”	means any services that are identical or substantially similar to any of the Services and which the Council receive in substitution for any of the Services following termination or expiry of this Agreement, whether those services are provided by the Council internally or by any Replacement Contractor.

“Sub-Contractor”	means the contractors or service providers engaged by the Provider to provide the goods, services or works, for or on behalf of the Provider for the purposes of providing the Services to the Council.

“Third Party Employer”	means a contractor(s) engaged by the Council to provide part of all of the Services to the Council and whose employers will transfer to the Provider on the Effective Date.

“Transferring Employees”	means employees of the Council whose contracts of employment transfer with effect from the Effective Date to the Provider by virtue of the application of TUPE.

“TUPE”	means the Transfer of Undertakings (Protection of Employment) Regulations 2006, as amended.

2.2	Should the award of this Agreement result in an Eligible Employee of the Council transferring under TUPE to the Provider or any relevant Sub-Contractor then the following provisions set out in this paragraph 2 shall apply.

2.3	The Provider shall or shall procure that any relevant Sub-Contractor shall ensure that all Eligible Employees are offered Appropriate Pension Provision with effect from the Effective Date up to and including the date of the termination or expiry of this Agreement.

2.4	The provisions of paragraph 2 shall be directly enforceable by an affected employee against the Provider or any relevant Sub-Contractor.

2.5	Where the Provider or Sub-Contractor wishes to offer the Eligible Employees membership of the LGPS, the Provider shall or shall procure that it and/or each relevant Sub-Contractor shall enter into an Admission Agreement to have effect from and including the Effective Date or, if the Relevant Transfer occurs after the Effective Date, from and including the date of that Relevant Transfer. The Provider or Sub-Contractor will bear the cost of any actuarial assessment required in order to assess the employer's contribution rate and, if applicable, bond rate, in respect of any Eligible Employee who elects to join the LGPS on or after the Effective Date.


2.6	The Provider shall indemnify and keep indemnified the Council and/or any Replacement Contractor and, in each case, their contractors, from and against all direct losses suffered or incurred by it or them, which arise from any breach by the Provider or Sub-Contractor of the terms of the Admission Agreement, to the extent that such liability arises before or as a result of the termination or expiry of this Agreement.

2.7	The Provider shall and shall procure that it and any Sub-Contractor shall prior to the Effective Date or, if the Relevant Transfer occurs after the Effective Date, from and including the date of that Relevant Transfer, obtain any indemnity or Bond required in accordance with the Admission Agreement.

2.8	The Provider shall and shall procure that any relevant Sub-Contractor shall award benefits (where permitted) to the Eligible Employees under the LGPS Regulations in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Council.  The Provider shall be responsible for meeting all costs associated with the award of such benefits.

2.9	Where the Provider or Sub-Contractor does not wish to or is otherwise prevented from offering the Eligible Employees membership or continued membership of the LGPS or such other broadly comparable scheme, the Provider shall or shall procure that any relevant Sub-Contractor shall offer the Eligible Employees membership of an occupational pension scheme with effect from the Effective Date or, if the Relevant Transfer occurs after the Effective Date, from and including the date of that Relevant Transfer. Such an occupational pension scheme must be:

(a)	established no later than three months prior to the date of the Relevant Transfer; and

(b)	certified by the GAD as providing benefits that are broadly comparable to those provided by the LGPS.

and the Provider shall produce evidence of compliance with this paragraph 2.9 to the Council prior to the date of the Relevant Transfer.

2.10	The Council’s actuary shall determine the terms for bulk transfers from the LGPS to the Provider's scheme following the Effective Date and any subsequent bulk transfers on termination or expiry of this Agreement.

SCHEDULE 10

COMMERCIALLY SENSITIVE INFORMATION

(TO BE INSERTED AFTER CONTRACT AWARD)


SCHEDULE 11

COUNCIL’S PREMISES AND ASSETS


N/A
SCHEDULE 12

DATA PROCESSING

1.	The Provider shall comply with any further written instructions in respect of processing by the Council.

2.	Any such further instructions shall be incorporated into this Schedule.

3.	PROCESSING BY THE PROVIDER

3.1	Scope

For the purposes of processing data, the Processor may only process personal data in accordance with the written instructions of the Council (included when making an international transfer of personal data) unless required to do so by law.

In such circumstances, the Processor will inform the Council of what the law requires of it prior to any transfer of information (unless the law prevents the Council from being told for reasons of public interest).

The Council retains control as to what will happen with the personal data.

The Processor will obtain a commitment of confidentiality from anyone it allows to process the personal data, unless they are already under such a duty by law.  This applies to permanent, temporary and agency workers.

The Processor will not use Sub-Processors without the agreement of the Council.

3.2	Nature

Information will be provided to the Provider from the Council in respect of the Clients and their families that they are supporting within the Services set out in this Contract.

The Processor will adopt security measures to ensure resilience of processing systems and back up personal data in order to reinstate the system should this be required.

The Processor will provide all data required by the Council in order to meet audit and inspection requirements.

3.3	Purpose of Processing

The information provided for processing by the Provider will allow it to identify the service area in which it will be supported, level of need, and assist in the matching of staff to individuals.


3.4	Duration of Processing

The processing will be for the period from receipt of referral until such time as the Contract is terminated.

At the end of the Contract period the Council will inform the Processer as to whether the data is to be deleted or returned to the Council.

3.5	Types of Personal Data

The Provider will be processing the following information:

Name
Date of birth
Address
Details of parents (in the case of a child or young person)
Marital status
Legal Status
Details of siblings or other children in the family
Reasons for referral
Required outcome
Review notes
Outcomes achieved

(This list is not necessarily exhaustive)

3.6	Categories of Data Subject

Clients and their families known to the Social Services Department of the Council.
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