[image: C:\Users\Da023368\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Word\NHS Wales_Procurement.jpg]







YMDDIRIEDOLAETH GIG FELINDRE
VELINDRE UNIVERSITY NHS TRUST

NHS WALES SHARED SERVICES PARTNERSHIP 
PROCUREMENT SERVICES


[bookmark: _DV_M3]PROCUREMENT FOR THE PROVISION OF 
AN ALL WALES INDEPENDENT MENTAL CAPACITY ADVOCACY (IMCA) SERVICE




[bookmark: _DV_M4]SERVICE SPECIFICATION



















1. Introduction
1.1. NHS Wales Shared Services Partnership (NWSSP) (hosted by Velindre University NHS Trust) is looking to appoint a suitably qualified contractor / contractors of Independent Mental Capacity Advocacy (IMCA) Services (Please see the Glossary detailed within this Specification for a advocacy service requirements) by the following Health Boards (“Commissioner”):
· Aneurin Bevan University Health Board Betsi Cadwaladr University Health Board
· Cardiff and Vale University Health Board 
· Cwm Taf University Health Board
· Hywel Dda University Health Board
· Swansea Bay University Health Board

1.2. The services are reliant upon Welsh Government funding being made available to the Health Boards upon an annual basis, the Health Boards reserve the right to terminate any Contract and/or Contracts in whole or in part in the event that the Welsh Government withdraws, reduces and/or ceases to make the NHS funding available to the Health Board.  
1.3	Due to a recent Court (02 June 2026) ruling there is a potential impact on IMCA referrals numbers during the contract term. The impact of this ruling on contract referrals and contract value shall be monitored and changes agreed formalised through a contract variation. 

2. Background
2.1. The Health Boards listed above are working together to commission an Independent Mental Capacity Advocacy (IMCA) service and a paid Relevant Person’s Representative 
2.2. The geographical areas covered by the Health Boards listed above have a total combined population of approximately 3.1 million.  

3. Glossary 
For an explanation of terms, please see the Glossary at the end of this document.
4. Duration 
4.1. The service will duration is as detailed below:
4.2.1 Implementation Term - shall commence on 1st November until 31st December 2026
4.2.2 Initial Term - the Agreement shall commence on the 1st January 2027 and expire 31st December 2028.
4.2.3 There is an option to extend the Initial Term of the Agreement by three (3) twelve (12) months increments until 31st December 2031:
· Extension 1 – 1st January 2029 – 31st December 2029
· Extension 2 – 1st January 2030 – 31st December 2030
· Extension 3 – 1st January 2031 – 31st December 2031
4.3	HDDUHB and SBUHB the Health Boards reserve the right to onboard onto the contract at any point during the contract term due to their current contractual commitment.

5. Requirement
5.1. To provide a statutory, non - instructed, issue-based, independent IMCA Service to people identified as requiring the service as set out in the Mental Capacity Act 2005, for the following Health Boards geographical area: Aneurin Bevan University Health Board, Betsi Cadwaladr University Health Board, Cardiff & Vale University Health Board, Cwm Taf Morgannwg University Health Board, Hywel Dda University Health Board, and Swansea Bay University Health Board.
5.2. To provide a Deprivation of Liberty Safeguards paid Relevant Person’s Representative service for the following Local Authorities within the Commissioners (Health Board) geographical areas:
5.2.1	Aneurin Bevan University Health Board (Blaenau Gwent, Caerphilly Newport, Monmouthshire, Torfaen)
5.2.2	Betsi Cadwaladr University Health Board 
5.2.3  	Cardiff & Vale University Health Board (Cardiff and Vale of Glamorgan),
5.2.4 Cwm Taf Morgannwg University Health Board (Bridgend County Borough Council, Merthyr Tydfil County Borough Council, Rhondda Cynnon Taf County Borough Council),
5.2.5 Hywel Dda University Health Board (Carmarthen, Ceredigion, Pembrokeshire) and
5.2.6	 Swansea Bay University Health Board (Swansea, Neath Port Talbot).
To provide publicity, awareness raising and training on IMCA to health and social services staff (written information must be available in both English and Welsh). To develop a communication strategy and implementation plan detailing proposed communication methods, to include professional engagement and awareness raising to ensure maximum utilisation of the Service (written information must be available in Accessible Formats in both English and Welsh).
5.3. As part of the contract there may be a requirement for individuals to require paid RPR services outside of their own Health Board geographical area. Following agreement between the relevant Health Board Commissioner the contractor shall be requested to support the individual without affecting the service provision. This shall be on an-hoc basis and a fixed annual value has been included to support this requirement.  
6. Legal Framework
6.1. The IMCA service and the paid RPR service must be fully compliant with the Mental Capacity Act 2005, the Welsh Regulations and the accompanying Codes of Practice. For the avoidance of doubt, if anything is contained within this service specification that conflicts with the MCA, Regulations or Codes of Practice, then the MCA, Regulations and Codes of Practice take precedence.
6.2. This service specification reflects the existing legislation. In the event of any legal changes, the contractor, after discussion and agreement with Commissioners, will be required to provide the service in line with any changes.

7. Service Principles
7.1. IMCA Service 
7.1.1. The IMCA service must provide high quality, non-instructed, time-limited, issue-based advocacy for people with impaired mental capacity. An insight and understanding must be demonstrated as to how to advocate for people who lack the mental capacity to make particular decisions independently.
7.1.2. The IMCA service must be committed to a person-centered approach. 
7.1.3. The IMCA service must have skills in communicating in non-standard ways, for example with people who have no spoken language. It also may require working with users from black and minority ethnic communities or the Deaf Community where English/Welsh is not the first language and where there may be different cultural norms and standards.  It requires a holistic approach to working with people, not relying on their instructions but on an assessment of their rights, values, needs and wishes.
7.1.4. The service provided must be appropriate to people’s needs, including their disability, race, culture, religion, sexuality, age and gender. The service must also recognise that individuals’ needs can change over time and respond accordingly. The service must ensure that any prior wishes or beliefs of the incapacitated individual prior to loss of mental capacity form part of the advocacy process.
7.1.5. The IMCA service must actively work in partnership with other agencies: statutory, independent and voluntary. These will include:
· Hospital discharge staff
· Doctors 
· Nurses
· Allied health professional
· Social workers
· Care managers
· Managers of care homes
· IMHA Services
· Other advocacy services
· Legal Professionals

It must assist staff and service managers who are likely to refer their patients and service users, to understand the role of the IMCA and know how and when to access the service. In some cases of referral the IMCA service will need to actively seek out the key decision makers and those responsible for a person’s care.

7.1.6. The IMCA service must work to uphold the rights of its service users – e.g. by requesting second opinions, using complaints procedures, and making use of the appeals and review processes in relation to Deprivation of Liberty Safeguards and providing support with court processes.

7.2. pRPR Service 
7.2.1. The purpose is to provide a paid RPR service for people deprived of their liberty subject to standard authorisations under the Mental Capacity Act 2005.
7.2.2. The paid RPR is there to support and represent the person in any matter relating to the deprivation of liberty. They have a duty to act in the best interests of the person. The role of the paid RPR is to:
· Visit the relevant person deprived of their liberty on a regular basis
· Maintain contact with the relevant person
· Support the relevant person to understand their DoLS authorisation and how it affects them.
· Assist the relevant person to exercise their rights should they wish to do so.
· Ensure conditions attached to the authorisation are met and dealt with in a timely fashion.
· Call for a review of the authorisation where necessary, challenge the authorisation through local means where possible or ultimately support the individual to have access to the Court of Protection.


7.2.3. The Contractor will, where possible, identify paid RPRs who have attributes identified by the supervisory body which could benefit the person. For example, gender, ethnicity, spoken or sign language skills.
7.2.4. Paid RPRs must be employed by, or contracted to work for the Contractor. The Contractor must alert the supervisory body where a paid representative has submitted notice to end the appointment before a new representative is appointed. 

8. Management and Accountability
8.1. The IMCA and paid RPR services will be entirely managed by the contractor and remain independent of both Health and Local Authorities.
8.2. The contractor must ensure compliance with this contract and will be accountable for the IMCA and paid RPR services to the commissioners.
8.3. The contractor’s obligation is to deliver the service within the agreed contract price.  If staffing issues are identified during contract term they are to be notified to the relevant Health Board (“Commissioner”) along with proposed rectification proposal. To support this the Health Authority may agree to sub-contracting service provision during the contract term, the process for this shall be agreed with the relevant Health Board during the Implementation Period. Please note that the contract price shall remain fixed.
8.4	The Health Board are the named Contracting Authority.
8.5	This stakeholder management group provides representation from the Health Board and named Local Authorities listed under paragraph5.2 above  to undertake the following activities:
1. To review case studies provided ahead of the quarterly meeting and share best practice or improvement themes regionally (case studies are usually received a week ahead of the contract monitoring meeting) 
1. Receive contract monitoring reports from the provider in line with the contract specification and KPI’s
1. Convene quarterly contract monitoring meetings with the provider to discuss the contract monitoring reports and performance in line with the contract
1. To address any performance issues regarding the providers performance against the contract. 
1. To agree any remedial actions with the provider to rectify any performance issues and to set a clear times cale for improvement
1. To review delivery against these remedial actions to ensure improvements are being made
1. To set up separate meetings with the provider to discuss individual cases where required
1. To call an urgent meeting should there be immediate concern regarding the providers performance of the contract
1. To escalate any concerns that cannot be remedied with NHSWS to consider contract options and next steps
1.  Individual cases to be discussed at the ‘Partner organisations operational Case Review Meetings’ with the provider which is to be held 2 weeks prior to the quarterly contract monitoring meeting. Any issues of concern or good practice to be escalated to the organisations lead officer (as listed) for discussion at the ‘Quarterly Provider Contract Review Meeting’.
1.  Annual update of Carbon Reduction Plan. 

9. Eligibility
9.1. Eligibility for IMCA Service 
9.2. Generic IMCA
9.2.1. The IMCA service is a generic service, for a wide variety of service users aged 16 years and over.
An IMCA must be instructed where:

· the person may lack mental capacity in relation to the decision facing them, and
· the person has no friends or family or where a Local Authority or NHS body deems that there is no one appropriate or practicable to consult with on the decision that needs to be made in the person’s best interests

  The decisions facing people are:

· Serious medical treatment (treatment which involves “providing, withholding or withdrawing treatment” e.g. chemotherapy and surgery for certain types of cancer, ECT for non-detained patients, major surgery, withdrawing/withholding life-sustaining treatments) in circumstances where

· if a single treatment is proposed there is a fine balance between the benefits and the burdens to the patient and the risks involved
· a decision between a choice of treatments is finely balanced, or
· what is proposed is likely to have serious consequences for the patient
· Adult Protection Procedures and care review is undertaken as detailed under paragraph 10.2.1 below.

· Changes to residence made by the NHS or Local Authorities –

· where the person is likely to be placed in, or moved to another, hospital for a period exceeding 28 days; or
· where the person is likely to be placed in, or moved to another, care home for a period exceeding 8 weeks

9.3. Deprivation of Liberty Safeguards (DoLS) IMCA
9.3.1. An IMCA must be instructed by the Supervisory Body – 
a) Deprivation of Liberty Safeguards - Section 39A IMCA

When a managing authority is satisfied that there is no-one other than those engaged in providing care or treatment in a professional capacity or for remuneration, to the relevant person, whom it would be appropriate to consult in determining what would be in the person’s best interests, the managing authority must notify the Supervisory Body. The Supervisory Body must then instruct an IMCA to represent the relevant person, during the assessment stage. 

b)	Deprivation of Liberty Safeguards - Section 39C IMCA

Where the appointment of the relevant person’s representative has ended in the circumstances set out in the The Mental Capacity (Deprivation of Liberty: Appointment of Relevant Person’s Representative) (Wales) Regulations 2009  and the managing authority is satisfied that there is no one other than those engaged in providing care or treatment in a professional capacity to the relevant person, whom it would be appropriate to consult in determining the person’s best interests, the managing authority will notify the Supervisory Body. The Supervisory Body must then instruct an IMCA to represent the relevant person. The appointment of the IMCA will end on the appointment of a new representative.

c)	Deprivation of Liberty Safeguards - Section 39D IMCA

Where a standard authorisation is in place and the relevant person’s representative is not being paid to act as the representative, the Supervisory Body must instruct an IMCA if:

· they are requested to do so by the relevant person; or
· they are requested to do so by the relevant person’s representative; or
· the Supervisory Body has reason to believe that without an IMCA the relevant person or their representative would be unable to exercise their right to apply to the court or request a review of the authorisation; or
· the Supervisory Body has reason to believe that the relevant person or their representative did not or would be unlikely to exercise their right to apply to the court or request a review of the authorisation when it would have been reasonable to do so.

As summarised in paragraph 7.37 of the Code Practice: “The intention is to provide extra support to the relevant person or a family member or friend acting as their representative if they need it, and to help them make use of the review process or access the Court of Protection safeguards.”



9.4. Eligibility for pRPR Service 

9.4.1. A paid RPR must be instructed by the Supervisory Body – 

Deprivation of Liberty Safeguards – Paid Relevant Person’s Representative – MCA Schedule A1, Part 10

Where an appropriate representative has not been selected as defined within the Regulations (7(2), 8(2) and 10(2), the Supervisory Body will appoint a Relevant Person’s Representative during the time that the Standard Authorisation is in place, in accordance with Regulation 12. 


10. Referrals
10.1. IMCA Service 
10.1.1. Referrals will be made by a range of staff in the area covered by the 6 Health Boards across all of Wales and Local Authorities. These will include doctors and nurses with responsibility for providing serious medical treatment to people who lack mental capacity to consent to it. It will also include social workers and health workers arranging hospital discharges and reviews as well as social workers and care managers planning long-term moves for people with learning disabilities, people with dementia and includes others where decisions need to be made regarding residential care admission or major healthcare decisions.

10.2. Discretionary referral to IMCA service
10.2.1. In addition, an IMCA may be instructed in the following circumstances:
· Representation at care reviews for funded and self-funding un-befriended incapacitated people where decisions about care and/or residence are being reviewed 
· People who lack capacity and who are subject to Adult Safeguarding Procedures and review, regardless of whether or not they are “unbefriended.”


10.3. pRPR Service 

10.3.1. Referrals will be made where the relevant person is unable to make their own decision to select a representative, when there is no family member, friend, or carer who is able, or willing to undertake the role.

10.3.2. Referrals will be made by the Supervisory Body (Commissioner).

11. Service Requirements
11.1. The aim of the service is to: 
· Provide statutory non-instructed independent advocacy pursuant to the Mental Capacity Act 2005, the Mental Capacity Act 2005 (Independent Mental Capacity Advocates) (Wales) Regulations, the Mental Capacity Act 2005 Code of Practice and the Mental Capacity Act 2005 Deprivation of Liberty Safeguards Code of Practice to people aged 16+ who are eligible to receive the Service.


· Provide publicity, awareness raising and training on the IMCA service and paid RPR service to relevant staff working in the area covered by the six Health Boards.

11.2. IMCA Service 
11.2.1. The contractor must:
a) Recruit, train, manage and supervise suitable IMCAs
b) Provide the number of IMCA hours as agreed with Commissioners within the funding made available
c) Ensure that when an IMCA is instructed, the instruction has been made by an authorised person 
d) Ensure that, when instructed, IMCAs undertake the roles set out in the MCA and associated regulations
e) Ensure that where instruction is withdrawn, the IMCA will cease representing the individual unless they have concerns about an aspect of the decision making process. For example, if instruction is withdrawn because the person has been assessed as having capacity to make the decision, the IMCA might continue working with the person if a professional is challenging that assessment of capacity.
f) Hold regular face to face discussion with individual
g) Meet the following standards:
· Eligible IMCA instructions are allocated to IMCAs in line with the standards set out in the agreed prioritisation tool
· IMCA assessments will be completed within the time period agreed with the instructor  
h) Ensure that all statutory advocates that have been in post for more than 18 months have  previously attained the City and Guilds National Advocacy Qualification Level 3 Certificate in Independent Advocacy or, if  employed after September 2022 have attained the City and Guilds National Advocacy Qualification Level 4 Certificate in Independent Advocacy.
i) Ensure IMCAs are:
· Screened adequately and DBS enhanced checked at least every 2 years.
· Updated at least quarterly on IMCA issues, case law, etc.
· Regularly supervised – no less than bi-monthly for a full time employee (part-time staff – pro rata)
· Required to meet together at least every two months to share and discuss cases, case law etc.
· Willing to work in partnership with statutory, voluntary and independent sector agencies including other advocacy organisations.
j) Ensure that the IMCA service is available during office hours, 9:00am to 5:00pm every weekday, except public holidays. Arrangements must be in place to ensure continuity of service, for example during annual leave and staff sickness.
k) Wherever continuity of service is compromised commissioners must be informed immediately and informed of actions that will be put in place to mitigate risks.
l) Ensure that IMCAs take up referrals in line with the agreed prioritisation tool – see performance management framework Appendix 1  
m) Ensure that any communication support required by the service user is provided – e.g. translators, signers, etc. Any costs to be met by the IMCA contractor.
n) Provide, where required by the IMCA Codes of Practice, written reports (in an electronic format where possible) within appropriate timescales , in compliance with Health and Social Services Data Protection policies and procedures.
o) Keep records for monitoring by the Health Boards and Local Authorities
p) Ensure that the IMCA service is provided equitably and consistently across Wales
q) Contact the appropriate Safeguarding Team if they become aware of serious concerns or problems regarding the welfare, treatment and care of a service user, or anyone else they have contact with
r) Ensure that all IMCAs receive training and regular updates in policies and procedures, in line with the Human resources / Staff Training policy
s) Keep all relevant policies and procedures under regular review and updated as appropriate.
t) Provide a regular rolling programme of awareness raising and training on the IMCA role as agreed with Commissioners (written information must be available in both English and Welsh).



11.3. pRPR Service 


11.3.1. The contractor must:
a) Recruit, train, manage and supervise suitable paid RPRs
b) Ensure that when a paid RPR is instructed, the instruction has been made by an authorised person 
c) Ensure that, when instructed, paid RPRs undertake the roles set out in the MCA and associated regulations and codes of practice.
d) Ensure that where instruction is withdrawn, the paid RPR will cease representing the individual and give notice as requested under paragraph 7.2.4 above.
e) Ensure that all statutory advocates that have been in post for more than 18 months have previously attained the City and Guilds National Advocacy Qualification Level 3 Certificate in Independent Advocacy or, if employed after September 2022 have attained the City and Guilds National Advocacy Qualification Level 4 Certificate in Independent Advocacy.
f) old regular face to face discussion with individual

g) Ensure paid RPRs are:
· Screened adequately and DBS enhanced checked at least every 2 years.
· Updated at least quarterly on pRPR issues, case law, etc.
· Regularly supervised – no less than bi-monthly for a full time employee (part-time staff – pro rata)
· Required to meet together at least every two months to share and discuss cases, case law etc.
· Willing to work in partnership with statutory, voluntary and independent sector agencies including other advocacy organisations.
h) Ensure that the paid RPR service is available during office hours, 9:00am to 5:00pm every weekday, except public holidays. Arrangements must be in place to ensure continuity of service, for example during annual leave and staff sickness.
i) Wherever continuity of service is compromised commissioners must be informed immediately and informed of actions that will be put in place to mitigate risks.
j) Ensure that any communication support required by the service user is provided – e.g. translators, signers, etc. Any costs to be met by the paid RPR contractor.
k) Provide, where required by the DOLS Codes of Practice, written reports (in an electronic format where possible) within appropriate timescales , in compliance with Health and Social Services Data Protection policies and procedures.
l) Keep records for monitoring by the Health Boards and Local Authorities
m) Ensure that the paid RPR service is provided equitably and consistently across Wales
n) Contact the appropriate Safeguarding Team if they become aware of serious concerns or problems regarding the welfare, treatment and care of a service user, or anyone else they have contact with
o) Ensure that all paid RPRs receive training and regular updates in policies and procedures, in line with the Human resources / Staff Training policy
p) Keep all relevant policies and procedures under regular review and updated as appropriate.
q) Provide a regular rolling programme of awareness raising and training on the paid RPR role as agreed with Commissioners (written information must be available in both English and Welsh).
r) In terms of the specification (RPR), considerations to include duties on the contractor to review and compare data held with Local Authorities/ Health Board. 
s)  Compliance with local Authority(s) systems to support processes.


12. Complaints 
12.1. The contractor must have a comprehensive understanding of the complaints policies and procedures of statutory and independent sector organisations, and be able to use those policies and procedures appropriately.
12.2. The Commissioners expect that the majority of issues arising from operational practice will first be addressed through meetings held between the staff concerned and the appropriate manager representing the contractor. Where matters cannot be resolved in this way, the Commissioners expect that the matter will immediately be bought to their attention by either party, but preferably both.
12.3. Ensure that their Complaints Policy includes a final stage of appeal to the Commissioners, where the complaint concerns the IMCA service.  

13. Records and Monitoring 
13.1. The contractor will use a database to record its IMCA and paid RPR casework, if Cloud based this will need to be in line with NHS Wales Cloud Risk Model.
13.2. During the term of the contract the Commissioners will require information as detailed in the attached Performance Management Framework (Appendix 1) from the Contractor for contract monitoring purposes.
13.3. Individual records will comply with data protection and accessibility requirements. They will record not only personal details and requirements but outcomes. IMCAs and paid RPRs should record whether or not the outcome appeared satisfactory and their reasons for this. Commissioners may require spot audits of anonymised case records as a quality check.
13.4. The contractor will meet regularly with Commissioners at time intervals which will be agreed to review the service, including, but exclusively, to:
· Report and discuss monitoring information
· Consider the Contractor’s Annual Report and audited accounts
· General progress of the IMCA Services as agreed with the Health Board and Local Authorities during the implementation period.
· Discuss any service issues, particularly where the IMCA Services is encountering problems and/or difficulties
· Funding issues in relation to forecasting over or under spends for IMCA, paid PRP and 1.2 representative services.
· The contractor shall be required to work with the Health Board and relevant Local Authorities to develop an agreed invoicing process during the implementation period. 
· Review Court ruling impact on contract referral data and contract value


13.5. The meetings with the Commissioners will review the awareness raising sessions, any problems encountered and the progress of the service. It may also discuss future funding and any additional data requirements that may be useful and become apparent to either side.



14. Quality Assurance
14.1. The Contractor will have its own internal quality assurance system, which should include standard setting, monitoring, feedback, management, scrutiny and review processes and regular internal audits of performance to ensure that the required service quality is maintained.
14.2. The Contractor will provide details and evidence of the outcome of the quality assurance review to commissioners.

15. Contractor’s Annual Report and Audited Accounts 

15.1. The Contractor must provide copies of their organisation’s annual report and audited accounts within ten months of the end of the financial year. These will be tabled for discussion at a Contract Monitoring Meeting.

16. Funding 
16.1. The services are reliant upon Welsh Government funding being made available to the Health Boards upon an annual basis, the Health Boards reserve the right to terminate any Contract and/or Contracts in whole or in part in the event that the Welsh Government withdraws, reduces and/or ceases to make the NHS funding available to the Health Board. Please see Section 4, Paragraph 4.4 of the main Invitation to Tender document for a breakdown of the available annual values per Lot.

16.2. The Contractor must provide a financial report at each Contract Monitoring Group meeting in an electronic format, which identify any areas of under/over spend against the agreed budget. The report must include at a minimum the following information:

· Staff and associated costs (e.g. pensions, travel, etc) separately identifying the Health Board IMCA Service, Local Authority Paid RPR Services costs, 1.2 Representative
· Office costs
· Organisation’s overheads (e.g. rent, mortgage, etc)

16.3. The Commissioners reserve the right to request more detailed financial information if they deem it necessary.

16.4. The Commissioners reserve the right to adjust the financial allocation in the event of any underspend against the agreed budget. This is because it is not possible to anticipate future demand for the service.




17. Handover Period 
17.1. NWSSP (as hosted by Velindre University NHS Trust) will endeavour to provide a two (2) month handover period. During this time the new Contractor (should there be a change of Contractor), and the incumbent Contractor should work together to conclude and handover cases. 
17.2. At the end of this contract term the incumbent Contractors shall be required to support the Contracting Authority and new Contractor (should there be a change of Contractor) over a two (2) month period 

18. Transfer of Undertakings Protection of Employment (TUPE) 
18.1. It is possible that in the event of a tenderer(s) being awarded this Contract then the terms of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246), the Transfer of Undertakings Directive 2001/23/EC  and the Welsh Government Revised Code of Practice on Workforce Matters (issued June 2014 and as amended) (Revised Code) may apply.

18.2. If the Acquired Rights Directive is held applicable then persons who Tender need to be aware of the following requirements of the Directive:-
· the need to consult with recognised Trade Unions
· the need to maintain existing rates of pay and conditions of employment for employees of the current employer(s)
· the need for a successful company(s) that Tenders to accept liability in respect of claims for redundancy payments, unfair dismissal, and all other claims related to previous employers of the current employer(s).

18.3. The current supplier has provided details of the staff that it considers would be subject to TUPE. This information will be shared with bidders upon receipt of a signed copy of the Confidentiality Agreement from the bidder. The Confidentiality Agreement is attached to the tender on the etenderwales web portal. Bidders can send a signed copy of this Confidentiality Agreement to NWSSP via the messaging portal on the tender on etenderwales.

18.4. Tenderer(s) are advised to seek independent professional legal advice as to the effects of the Directive and/or Regulations.

18.5. In addition, the Contractor(s) will be obliged to agree to co-operate in full with any re-tendering exercise relating to the provision of the Services. Such co-operation will include, but will not be limited to the provision, in good time, of any information requested by the Trust which assists future bona fide tenderers who wish to provide the Services (or similar services) with information to enable them to properly assess the financial and staffing implications of the operation of TUPE to a re-tendering exercise. The information required shall include, but not be limited to, that set out below;


Transfer of Undertakings (TUPE) – Retendering Information

The Contractor shall be obliged to provide the Trust or any potential future service contractor identified by the Trust with the following information within 14 days of receiving a written request. Such request may be made at any time during the term of the Contract. 

	Job Title

	Work Location 

	Employment Status (for example, employee, FTC, Casual)?

	Continuous service date(dd/mm/yy)

	Date employment started with existing role

	Probationary period

	Full time equivalent 

	Contractual weekly hours

	Work time directive opt out Y/N

	Over time rate per hour (Mon-Sun)

	Over time rate per hour (Bank holidays)

	Regular overtime hours per week

	Payscales Per annum (full time)

	Salary (or hourly rate of pay)

	Payment interval (weekly/fortnightly/monthly) and date 

	Pay review method

	Frequency of pay reviews

	Agreed pay increases

	Next pay review date

	Any existing or future commitment to training that has a time-off or financial implication

	Car allowance (£ per year)

	Lease or company car details

	Mileage rates

	Any other allowances paid

	Any other benefits in kind

	Type of pension provision e.g. LGPS, defined contribution or stakeholder

	Current employer contribution rate

	Current employee contribution rate

	Private health insurance

	Annual leave entitlement (excluding bank holidays)

	Bank holiday entitlement

	Mobility or flexibility clause in contract?

	Contract end date (if fixed term contract or temporary contract)

	CRB disclosure type 

	Outstanding Industrial Injury or other claims Y/N

	Outstanding Disciplinaries Y/N

	Fixed term reason

	Maternity or paternity leave

	Sick leave entitlement

	Sick pay entitlement

	Notice

	Any collective agreements.

	% of working time dedicated to the provision of services under the contract




19. Confidentiality 
19.1. The Service will be bound by its own confidentiality policy. The Service’s policy will accommodate and reflect the need for all case work to be regarded as being confidential within the Service, and not exclusively to individual advocates. The Service must comply with the Data Protection Act 1998 and with effect from 25 May 2018 must comply with the General Data Protection Regulation 2018 (GDPR 2018) (Regulation (EU) 2016/679).

19.2. A Local Engagement Protocol must be developed in partnership with the Contractor and representatives from the six Health Boards within two months of the commencement of the Service. 

19.3. The Contractor must keep comprehensive records of Service User contact. Record keeping should focus on enabling quantitative and qualitative analysis, and on producing a record, which is open and accessible to Service Users. The Contractor must produce and operate to a policy that accommodates these requirements and reflects that in limited circumstance these case records may be subpoenaed by the courts. 

19.4. The Contractor must have policies and procedures for making and maintaining records of engagements with Service Users. The policies and procedures will be expected to detail standards for recording patient information, internal audit and quality monitoring, storage, cataloguing, archiving, and destruction. There will also be a procedure for handling and storage of third party information. 

19.5. All Contractors must comply with Section 34 on confidentiality in the NHS in Wales Conditions of Contract for the Supply of Services. 

19.6. The Contractor will ensure that there is full compliance with the GDPR 2018 and all other relevant legislation and must adhere to the principles of Caldicot. The Contractor will be required to enter into a data processor agreement with each individual Health Board.

19.7. The Contractor must comply with the GDPR policies and procedures of Health and Social Services and must decide with Health and Social Services to ensure compliance. Within Health, the Secure File Transfer Portal must be used. Sending patient identifiable data in emails is forbidden.
19.8. The Contractor must ensure that no patient identifiable data is permitted on a laptop or any other portable device (e.g. memory stick) unless it is encrypted (password protection is not acceptable).

20. Cyber Essentials
20.1. Organisations processing personal data are required to implement appropriate technical and organisational measures to comply with the General Data Protection Regulation (GDPR) which came into force on the 25 May 2018.
20.2. Consequently, in accordance with the Welsh Health Circular guidance (WHC Guidance) on cyber security and information governance requirements, Velindre NHS Trust (Trust) requires your organisation to achieve compliance in line with the UK Government Cyber Essential Scheme. For further details and guidance see: (https://www.gov.uk/government/publications/cyber-essentials-scheme-overview)
20.3. The Trust have determined, by reference to WHC Guidance - minimum standards for cyber security controls - that the assessed level of risk to applicable systems and data in relation to all contractor(s) is categorised - 'Moderate'. This level requires contractors to have and maintain 'Cyber Essentials Certification'; accordingly, your organisation is required to:
· Undertake a formal self–assessment
· Declare its compliance 
· Provide the Trust with documentation (in relation to the above) which has been verified by a certified body 
· Commit to undergo vulnerability testing annually (by an appropriately qualified / certified external testing organisation) and recertify against Cyber Essentials  at least once a year.

20.4. Please note: your organisation shall be solely responsible for all costs it incurs in getting and maintaining the Cyber Essentials Certification. Neither the Trust nor any NHS commissioner shall be liable or responsible for any such costs howsoever incurred.
21. Social Value 
21.1. In line with Welsh Government’s Welsh Procurement Policy Note (WPPN) 01/20, all public sector bodies in Wales are required to include social value requirements proportionate to the value and related to the subject matter of the agreement being procured in public sector tenders. Welsh Government have requested that a minimum of 10% of the total award criteria be applied to social value, and a decision has been made by NWSSP Procurement Services to apply a weighting of 15%. Social Value’ is “a broad term used to describe the social, environmental and economic impacts of actions taken by communities, organisations, governments and individuals”. As such, the criteria applied to this tender include;
· Well-Being of Future Generations Act (WBFGA) – Social 
· Foundational Economy – Economic 
· Carbon Footprint – Environmental


22. Contract Award, Evaluation Criteria and Format of Response
22.1. Please see the separate Invitation to Tender document for details.


GLOSSARY

ACCESSIBLE FORMAT
Accessible communication formats

BEST INTERESTS
See definition in Mental Capacity Act s.4 and The Mental Capacity Act Code of Practice.

CODES OF PRACTICE
Mental Health Act Codes of Practice

DECISION-SPECIFIC
Unlike other areas of advocacy the IMCA role entirely relates to decision-making. It concerns decisions around serious medical treatment and changes in accommodation as well as other discretionary decisions in regard to adult protection and care review decisions. 

DEPREVIATION OF LIBERTY SAFEGUARDS (DoLS)
The Deprivation of Liberty Safeguards provide a legal framework and process that must be followed to ensure that any treatment and care that results in a deprivation of liberty is properly authorised. 

HEALTH BOARDS
Means any Local Health Board within Wales as defined in the National Health Service (Wales) Act 2006, (as amended), or any successor body exercising its or their functions.

IMCA CONTRACT MONITORING GROUP
A body of representatives from the commissioning Local Health Boards, in liaison with Local Authorities and relevant others, who will meet with the IMCA service Contractor on a regular basis to monitor, evaluate, amend and steer the development of the service within the life of the contract. 

IMCA SERVICES REQUIRED UDER THE CONTRACT
Means provision of Health Board IMCA Services, paid RPR, Litigation Friend and 1.2 Representatives

IMPLEMENTATION PERIOD 
As defined under paragraph 4.1

LOCAL AUTHORITIES
Controls and makes decisions for a local area, such as a town, city, county or county borough.

MENTAL CAPACITY
“A person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter  because of an impairment of, or  disturbance in the functioning of, the mind or brain” (Mental Capacity Act 2.1).

NON-DIRECTED
The term non-directed means that referrals to IMCAs are made by “decision-makers” not by users – i.e. the client has not asked for an advocate. 

RELEVANT PERSON’S REPRESENTATIVE (RPR)
A person who is appointed by the Supervisory Body to uphold the rights of a person who is subject to a DoLS standard authorisation.

SELF-FUNDERS
Those people who entirely contribute to the financing of their own care in residential and nursing homes. 

SUPERVISORY BODY
The department of the NHS body or Local Authority that issues standard authorisations to deprive a person of his liberty.

UNINSTRUCTED
This means the same as “Non-Directed” above. IMCAs are not instructed by users but by ‘decision-maker’ referrers - therefore the advocacy is “uninstructed”.

WELSH GOVERNMENT
Means the devolved Government for Wales.
























APPENDIX 1 - ALL WALES IMCA SERVICE - PERFORMANCE MANAGEMENT FRAMEWORK 


	
	Issue
	Outcome
	Indicator
	Performance Measure

	1.
	EXCEPTION REPORTING 

	
	
	

	1.1
	Any issues that may adversely affect continuity of service delivery such as staff shortages, adverse weather conditions, where time scales cannot be met, etc.
	
Exceptions are reported
	
100%
	
Exceptions are reported to the appropriate commissioner within one working day

	2. 
	SERVICE DELIVERY

	
	
	

	2.1

	Number of IMCA Service hours 
Provided per week (taking into account bank holidays, staff leave and sickness, etc)
	As set out in tender bid

	100%
	Information to be provided on a quarterly basis and reported to the 
IMCA Contract Monitoring Group meetings

	2.2












































	IMCA Service Referrals and  Response Times
Provide an  Independent Mental Capacity Advocacy (IMCA) service to the area covered by the following - 
· Aneurin Bevan University Health Board
· Betsi Cadwaladr University Health Board
· Cardiff and Vale University Health Board
· Cwm Taf University Health Board
· Hywel Dda University Health Board
· Swansea Bay University Health Board 

In accordance with -
· The Mental Capacity Act 2005
· The Mental Capacity Act 2005 (Independent Mental Capacity Advocates) (Wales) Regulations 2007, Regulation 8 & 9




















	The IMCA service will develop a service prioritisation tool that it will agree with Commissioners and will be discussed at each Contract Monitoring meeting. If necessary, with the agreement of Commissioners, the tool will be amended.
The prioritisation tool will determine what is an acceptable referral  method (i.e. by phone/email) and a brief plan for each case including  the timelines for each priority from initial meeting and expectation of frequency of meeting. 
The prioritisation tool will be applied to the following cases:
MCA S. 37 – serious medical treatment
MCA S. 38 and 39 – change of accommodation.
IMCA Wales Regs 8 – care review
IMCA Wales Regs 9 – adult protection proceedings
MCA S. 39A – application made for DoLS authorisation and no-one to consult with
MCA S. 39C – DoLS authorisation in force, but no RPR
MCA S. 39D – support to person and/or RPR
MCA, Schedule A1, Part 10 – appointment as RPR
	100%


















	Information to be provided on a quarterly basis and reported at each meeting of the IMCA Contract Monitoring Group meetings -

· Number of referrals received.
· Number of referrals accepted.
· Number of referrals declined.
· Reasons for referrals declined.
· Source of referral by organisation/UHB area



	2.3
	IMCA Service Case Management
Sections 37, 38, 39 Persons who lack mental capacity (IMCA)
The Mental Capacity Act 2005 (Independent Mental Capacity Advocates) (Wales) regulations 2007: 
Regulation 8 & 9
	N/A
	N/A
	Recorded on a quarterly basis and provided at each meeting of the IMCA Contract Monitoring Group , (note there may be a requirement for ad hoc reports):-
Caseload of  IMCA Services broken down by new referrals and discharged referrals.
Sample of case studies
Number and % of cases where IMCA challenged the decision-maker’s decision, including – 
· Second opinion for medical treatment
· Making a complaint to NHS, Local Authority or Care Home

	2.4
	DoLS IMCA Case Management 
Section 39A, 39C, 39D - Deprivation of Liberty Safeguards (DoLS) IMCA and RPR

	N/A
	N/A
	Recorded on a quarterly basis and reported at each meeting of the IMCA Contract Monitoring Group, (note there may be a requirement for ad hoc reports):-
· Health Board area of DoLS referral
· Type of DoLS/RPR referral
· Caseload of IMCA Services broken down by new referrals and discharged referrals.
· Number and % of reviews about DoLS authorisation sought from Supervisory Body
· Number and % of appeals against DoLS authorisations to the Court

	2.5 
	Awareness raising
	Health and Social Service staff are aware of the role of IMCA & paidRPRand what constitutes an appropriate referral.



Posters and leaflets have been produced and distributed
	Evidence of proactive, awareness raising activity
	Recorded on a quarterly basis, and reported at each meeting of the IMCA Contract Monitoring Group, (note there may be a requirement for ad hoc reports),  provide details of 
· how many awareness raising/training sessions have been held.
· For which organisations/departments

	2.6
	Welsh Language
	IMCA & paid RPR service to be delivered in Welsh where required
	
	Recorded on a quarterly basis and reported to each meeting of the IMCA Contract Monitoring Group, (note there may be a requirement for ad hoc reports) provide the following details –

The allocation of staff to deliver the services in Welsh and English

Any changes in service delivery made or anticipated by the contractor as a consequence of the needs of Welsh language speakers and, if relevant, the timescale for their implementation.

Any concerns or difficulties indicated by service users or staff of the contractor in delivering the services in compliance with Welsh language obligations during the report period 

	2.7
	Language
	IMCA & paid RPR service to be delivered to people whose first language is neither Welsh nor English (i.e. through the use of Language Line/Interpreter) 
	
	Recorded on a quarterly basis and reported to each meeting of the IMCA Contract Monitoring Group, (note there may be a requirement for ad hoc reports) provide the following details –

The allocation of staff to deliver the services to people whose first language is neither Welsh or English

Any changes in service delivery made or anticipated by the contractor as a consequence of the needs of other language speakers and, if relevant, the timescale for their implementation.

Any concerns or difficulties indicated by service users or staff of the contractor in delivering the services in compliance with language obligations during the report period.

	3. 
	GOVERNANCE
	
	
	

	3.1
	Compliments and Complaints
	Compliments/complaints are monitored, recorded and themes used to inform development of the service.
	100% of complaints concluded in compliance  with the contractor’s complaints policy
	Recorded on a quarterly basis and reported at each meeting of the IMCA Contract Monitoring Group (note there may be a requirement for ad hoc reports):-
· Number of complaints received.
· Number of complaints resolved. 
· Brief description of Themes
· Number of compliments received

	3.2
	Management and Support
	IMCAs receive at least bi-monthly professional supervision (pro rata for part-time IMCA staff)

All IMCAs and paid RPR’s receive line management.

All IMCAs meet bi-monthly to discuss cases, review case law, etc


Detail of sub-contracting activity undertaken witing the previous quarter.

 
	
90%










	Recorded on a quarterly basis and reported at each meeting of the IMCA Contract Monitoring Group , (note  there may be a requirement for ad hoc reports):-

Confirmation that there is a line management in post.





	3.3 
	Financial Management
IMCA and Paid RPR services
	Service is delivered within agreed budget.

Organisation’s audited accounts and Annual Report are submitted to commissioners.

	
	Recorded on a quarterly basis and reported to each meeting of the IMCA Contract Monitoring Group, (note there may be a requirement for ad hoc, more detailed reports):-
· Breakdown of expenditure as set out in the service spec.
· Over/under spend against agreed budget.
· Breakdown per service requirement e.g Health Board IMCA, Local Authority paid RPR, 1.2 Representative. 
· Details on invoice are to be agreed during implementation phase.
· All ad-hoc paid RPR services.
· Impact of Court ruling on referral data and cost implications.

Audited accounts and Annual Report received within 10 months of the end of the financial year.


	3.4
	Training and development
	1. All IMCAs have achieved City and Guilds 
(National Advocacy Qualification Level 3 Certificate in Independent Advocacy or, if employed after September 2022 have attained the City and Guilds National Advocacy Qualification Level 4 Certificate in Independent Advocacy before practicing).
 
	100% of staff within 18 months  2 years of taking up employment as IMCA
	Reported at each meeting of the IMCA Contract Monitoring Group

	3.5 
	Quality Assurance Review
	Identification of service improvements
	
	On an annual basis provide details of the outcome of the quality assurance review and what improvements have been made as a result.

	3.6
	Equality
	IMCA Services to make use of translators, interpreters where appropriate.

	100%
	Recorded on a quarterly basis, and reported to each meeting of the IMCA Contract Monitoring Group, number of cases where IMCA has made use of translators or interpreters, including British Sign Language.

Languages/methods of communication employed.


	3.7
	Carbon Reduction Plan
	Annual update of Carbon Reduction Plan. 

	100%
	Annual confirmation that Carbon Reduction Plan has been updated and provide evidence when requested.
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